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February 27, 2017

Sent via Email

Mr. William Mateikis Mr. Paul Heim

Senior Vice President-Legal Senior Vice President-Legal
Daikin Applied Americas, Inc. Daikin Applied Americas, Inc.
13600 Industrial Park Blvd 13600 Industrial Park Blvd
Minneapolis, Minnesota 55441 Minneapolis, Minnesota 55441
RE: Issuance of Alternate Mechanism Pending DEQ Response to Comment

Former Heatcraft Remediation Site
602 Sunnyvale Drive

Wilmington, North Carolina

EPA Id Number: NCD 057 451 270

Mr. Mateikis and Mr. Heim:

The North Carolina Hazardous Waste Section (Section) opted to revise the Alternate Mechanism in lieu of
Post-Closure Permit (originally executed August 14, 2012) for Daikin Applied Americas, Inc. The purpose
of the revision was to remove specificity related to an outdated Sampling and Analysis Plan and to develop
a more generic document.

The public comment period began on January 6, 2017, and ended on February 20, 2017. One comment
was received during the public comment period. This comment is attached for your records.

The Section will address the comment and send copies of that response to Daikin Applied Americas, Inc.,
and Port City Distribution, LLC. Until the final decision is made, the Alternate Mechanism in lieu of Post-
Closure Permit which was executed on August 14, 2012, remains in effect.
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217 West Jones Street | 1646 Mail Service Center | Raleigh, North Carolina 27699-1646
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Should you have any questions or comments, please do not hesitate to contact me at 919-707-8208 or via
email at mary.siedlecki@ncdenr.gov.

Sincerely,

7%4/% Swelocke

Mary Siedlecki, Project Manager
Department of Environmental Quality
Hazardous Waste Section

Attachment: Comment Received during the Public Comment Period to Issue a Revised Alternate
Mechanism in lieu of Post-Closure Permit

ec: Paul Heim, Daikin Applied Americas, Inc.
William Mateikis, Daikin Applied Americas, Inc.
Jim Rice, Port City Distribution, LLC
Julie Woosley, Hazardous Waste Section
Bud McCarty, Hazardous Waste Section
Mary Siedlecki, Hazardous Waste Section
Bobby Nelms, Hazardous Waste Section
Ray Roblin, CORR Environmental Resources
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WASCO LLC

February 14, 2017

Ms. Julie S. Woosley via FedEx, No. 7784 2786 9031
Chief, Hazardous Waste Section

N.C. Dep’t of Envtl. Quality

Waste Mgmt. Div.

1646 Mail Service Center, 217 West Jones Street

Raleigh, N.C. 27699-1646

Mr. Sam M. Hayes, Esq. via FedEx, No. 7784 2791 3524
General Counsel

N.C. Dep’t of Envtl. Quality

217 West Jones Street

Raleigh, NC 27603

Re Public Comments, Draft Revised Alternate Mechanism Document
Former Heatcraft Remediation Site, NCD 057 451 270

Dear Ms. Woosley and Mr. Hayes:

The Hazardous Waste Section of the N.C. DEQ’s Division of Waste (the “Section”) has posted
notice to its website of a 45-day public comment period (which ends February 20, 2017) regarding the
Section’s proposed revised Alternate Mechanism in lieu of Post-Closure Permit (the “Proposed Alternate
Mechanism”) for Daikin Applied America Inc. (“Daikin), under EPA ID Number NCD 057 451 270,
“Former Heatcraft Remediation Site” (the “Facility”). Please consider this our comments on the draft
Proposed Alternate Mechanism.

Background

The Section has posted on its website a copy of the Proposed Alternate Mechanism, a 3-page Fact
Sheet, and a 2-page Public Hearing notice (collectively, the “Notice Documents”). The Fact Sheet con-
firms that an Alternate Mechanism associated with the Facility was executed on August 14, 2012 between
the Section and Daikin — under its former name, “AAF-McQuay, Inc.” (“AMI’) — (the “Current Alter-
nate Mechanism”™). The Public Hearing notice identifies two reasons for the modifications to the Current
Alternate Mechanism. The first is to “reflect changes in environmental sampling protocols.” The second
relates to “the change in operator name from AAF McQuay, Inc., to Daikin Applied America Inc.”

The Current Alternate Mechanism (Docket No. 2012-028) identifies AMI as the “Facility Opera-
tor,” and Port City Distribution, LLC (“Port City”) as the “Facility Owner.” Section IV of the Current
Alternate Mechanism, which does not address the status of Port City, states:

“AAF-McQuay Inc. is an operator’as defined in N.C.G.S. 130A-290(a)(21).”
The cover page of the Proposed Alternate Mechanism identifies the same two entities (using

AMI’s new name), the same docket number, the “Original Issue” date of the Current Alternate Mecha-
nism, and adds “Modified: March 2017.” But, the “Conclusion of Law and Determinations™ language in
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Section IV.B.2 (*Status of Daikin Applied Americas Inc.”){is changed to the following language:

“Daikin Applied Americas Inc. [fka AAF-McQuay Inc.] is an operator as defined
in 40 CFR 260.10, adopted by reference at 15A NCAC 13A .0102(b), and 40
CFR 270.2, adopted by reference at 15A NCAC 13A .0113(a).”

Section IV.D.8 of the Proposed Alternate Mechanism states “pursuant to 40 CFR 270.1(c), incor-
porated by reference in 15A NCAC 13A .0113(a), the Facility is required to have a post-closure permit or
be bound by the requirements of this Order.”

Applicable Law

The Delegation of Authority to the Chief of the Section is limited, in relevant part, “to administer
and enforce the regulatory provisions of Chapter 130A, Article 9 as it relates to Hazardous Waste Man-
agement.” The State’s “hazardous waste management program” is defined as “the program and activities
within the Department pursuant to Part 2 of this Article [9], for hazardous waste management.”

Section 130A-294(c) — the statutory authority for the Rules (defined below)” — expressly ad-
dresses “hazardous waste management,” and contains six occurrences of the term “operator.” The Gen-
eral Assembly added a definition for “operator” as 130A-290(a)(21) in connection with a 1989 amend-
ment to 130A-290, and the definition has remained unchanged for over twenty-seven years.® The defini-
tions set forth in 130A-290 apply throughout Article 9, unless a different meaning is required by the con-
text. For example, the term “operator” is defined under Part 3 of Article 9 to mean “the person responsi-
ble for the overall operation of an inactive hazardous substance or waste disposal site.”* Thus, the context
for that term as it is used in Part 3 of Article 9 is different from the 130A-290(a)(21) definition. But, be-
cause Part 2 of Article 9 does not contain a different definition of the term, the definition under 130A-
290(a)(21) applies to the “hazardous waste management program.”

The Public Hearing document notes that applicable State rules associated with the Proposed Al-
ternate Mechanism include “15A NCAC 13A .0105, .0109, and .0113,” and the Proposed Alternate
Mechanism also references 15A NCAC 13A.0102, .0104, .0106, .0107, and .0110 (collectively, the
“Rules”). Per the certified copy of 15A NCAC 13A that Ms. Woosley included with her September 7,
2016 letter to Messrs. David E. Kitts and Alejandro Sanchez (which is uploaded to the Laserfiche system
in connection with EPA ID No. NCD 986 181 451, and included as Attachment 2 to this letter), (the
“Certified Rules”), “G.S. 130A-294(c)” is the statutory authority for the Rules.’

The Proposed Alternate Mechanism references section 260.10 definitions (noting incorporation
by reference language under Rule 13A.0102(b)) to assert Daikin is an operator and Port City is an owner.

' N.C.G.S. § 130A-290(a)(13).

2 See infra note 5 and accompanying text; see also 55 N.C. Op. Atty. Gen. 73 (N.C.A.G.) (quoting 130A-294(c));
accord Affidavit of Spring Allen, No. 1:00CV203-T (Nov. 17, 2000).

*  N.C. Session Laws 1989, c. 784, s. 1; see Open Records Request No. NCORR-2016-11-05 and related attach-
ments, submitted to the Section’s Public Information Officer via an email dated November 19, 2016.

* N.CGS. § 130A-3 10(4). The definition, which closely matches the language of the definition of operator in 40
CFR 260.10, was added in Part 3 of Article 9, Chapter 130A in 1987. Sess. L. 1987, ch. 574, § 2.

°  N.C.G.S. § 150B-21.6 is also identified, and Rule 13A .0113 includes two additional references.
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Subsection “(a)” of Rule 13A.0102, when originally codified as 10 NCAC 10F.0002, included the follow-
ing text: “The definitions contained in 40 CFR 260.10 (Subpart B), 40 CFR 270.2) [sic] and 40 CFR
124.2 have been adopted by reference in accordance with G.S. 150B-14(c).”® But, the Rule was amended
and recodified, effective August 1, 1990, which included replacing the text of subsection ”’(a)” with the
following: “The definitions contained in G.S. 130A-290 apply to this Subchapter.”’ The text of sub-
section “(a)” of the Rule has remained unchanged since the 1990 amendment.

The Proposed Alternate Mechanism also references the section 270.2 definition of “owner or op-
erator” (noting incorporation under Rule 13A.0113), which is addressed in Comment Section IL.c., below.

Comments to the Proposed Alternate Mechanism

These comments are organized into two categories: 1) comments related generally to the Pro-
posed Alternate Mechanism; and 2) comments that are specifically related to the modified entity status
determinations (comments related to Section IV.B-C).

L General Comments on the Proposed Alternative Mechanism.

Comments associated with the provisions of the Proposed Alternate Mechanism, other than Sec-
tion IV.B-C, are set forth in Attachment 1 to this letter; which is incorporated herein.

II. Comments Related to Section IV.B-C.

a. Counter to the Historical Use of 130A-290(2)(21).

Notably, the Proposed Alternate Mechanism changes the basis of determination of operator status
contained in the Current Alternate Mechanism for the very same entity (after it changed its name) at the
very same facility. There is no information in the Notice Documents that explains the Section’s reasoning
and judgment associated with the changed basis for the classification of Daikin. With only two excep-
tions, the Alternate Mechanism documents available from the Laserfiche system that were executed over
the period of 2009 to 2016 all cite to the 130A-290(a)(21) definition in Section IV (“Conclusion of Law
and Determinations™).* Ms. Woosley signed two of the documents that cite 130A-290(a)(21), and the
Director of the Division of Waste Management signed another.

b. The State Rules Appear to Require the Use of 130A-290(a)(21).

The citation to Rule 13A .0102(b) in the Proposed Alternate Mechanism to reference the defini-
tion of operator in section 260.10 appears to be inconsistent with the plain and clear language of Rule
13A .0102(a). Application of axiomatic standards of statutory interpretation to Rule 13A.0102(a) indi-

¢ 10 NCAC 10F.0002(a).

7 15ANCAC 13A.0002(a) (which is now 15A NCAC 13A.0102(a)). The former “adopted by reference” lan-
guage was modified (removing references to sections 270.2 and 124.2), and moved to subsection “(b).”

¥ See Open Records Request No. NCORR-2017-01-02 and related attachments, submitted to the Section’s Public
Information Officer via an email dated January 31, 2017. Summary graphic included in Attachment 3.
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cates that the definition in 130A-290(a)(21) should be cited in the Proposed Alternate Mechanism, rather
than sections 260.10 and 270. 2 The citation to something other than 130A-290(a)(21) would appear to
render the language of both 130A-290(a)(21) and Rule 13A .0102(a) to be redundant or useless, which is
an outcome that the State’s courts have noted to be impermissible.

c. Federal records do not support an interpretation of different definitions of “operator’.

The Proposed Alternate Mechanism asserts that Daikin is also an operator under 40 C.F.R.
§ 270.2. To the extent that the reference contends a classification of operator that is different from the
definition of “operator” under section 260.10, there is no federal support for such an assertion.'” The plain
language of the federal RCRA regulations incorporated into the State’s Rules do not support such an in-
terpretation. Further, EPA guidance suggests that the phrase “owner or operator” in section 270.2 simply
means an “owner” or “operator” as those terms are defined under section 260.10." '

i. The RCRA regulations do not support an interpretation of a different tvpe of
“operator’’ under Part 270 .

In relevant part, the introductory language of section 270.1(c), which the Proposed Alternate
Mechanism references as a primary requirement associated with the document, states:

“The terms “treatment,” “storage,” “disposal,” and “hazardous waste’” are defined
in § 270.2. Owners and operators of hazardous waste management units must have
permits during the active life (including the closure period) of the unit. Owners and
operators of surface impoundments, landfills, land treatment units, and waste pile
units that received waste after July 26, 1982, or that certified closure (according to
§ 265.115 of this chapter) after January 26, 1983, must have post-closure permits

2

The first sentence does not include reference to the phrase “owner or operator.” Importantly, the stated
obligations refer to “[o]wners and operators,” while the cited section 270.2 definition states that “[o]wner
or operator means the owner or operator of any facility or activity subject to regulation under RCRA.”
Further, the definitions set forth in section 270.2 apply only to “parts 270, 271 and 124.” The definitions
set forth in section 260.10, however, apply to “parts 260 through 273 (i.e., they apply to part 270). Be-
cause the cited introductory language of section 270.1(c) does not use the defined term “owner or opera-
tor,” the requirements must apply to an “owner” and “operator” as defined under section 260.10.

See supra notes 1-7 and accompanying text.

' Inits response to FOIA Online Request No. EPA-HQ-2017-001749 (see Attachment 4), the EPA indicates that
it was not able to locate any EPA guidance or policy records that would indicate that the definition of “owner or
operator” under section 270.2 means anything other than an “owner” or “operator’ as those terms are defined
under section 260.10,

"' But see Comment Nos. ILa-b. The 130A-290(a)(21) definition suggests the General Assembly's intent to sharp-

en the section 260.10 definition of "operator," and Rule 13A.0102(a) indicates that the 130A-290(a)(21) defini-

tion should be substituted for the section 260.10 definition of "operator” in the Rules. Each instance where the
section 260.10 definition of "operator" is discussed under Comment Nos. IT.c-d, in connection with the federal

RCRA program, should be interpreted as substituting the 130A-290(a)(21) definition under the State's hazard-

ous waste management program.



The same result occurs with the text of section 270.10, which addresses permit application re-
quirements. The phrase “owner or operator” is first used in subsection “(c)” of that regulation. But, sub-
section “(b)” of that regulation states:

“Who applies? When a facility or activity is owned by one person but is operated
by another person, it is the operator's duty to obtain a permit, except that the owner
must also sign the permit application.”

The duty to obtain a permit must logically be interpreted to mean “operator”— or, impliedly,
“owner,” where the facility or activity is owned and operated by the same person — as those terms are
defined under section 260.10. That interpretation is consistent with axiomatic standards of statutory in-
terpretation and the U.S. Supreme Court: “Generally, ‘identical words used in different parts of the same
statute are . . . presumed to have the same meaning.””*

ii. Federal guidance does not support an interpretation of different definitions.

A compelling example of federal guidance that indicates that the definition of “owner or opera-
tor” under section 270.2 means an “owner” or “operator” as those terms are defined under section 260.10
is found in the EPA’s instructions for RCRA Part A permit application forms (“Part A Instructions”).
From June 1980 to present, the Part A Instructions have used the language from the section 260.10 defini-
tions of “owner” and “operator.”’? The requirement to submit a Part A application is addressed in the fed-
eral RCRA statute," and in section 270.10 (to which the definitions of section 270.2 apply). The EPA’s
use of the section 260.10 definitions in the Part A Instructions strongly suggests that the EPA considers
“owner or operator” to mean an “owner” or “operator” as defined under section 260.10.

Additionally, in connection of its promulgation of the original RCRA regulations in 1980, the
EPA published a series of guidance documents that explained various RCRA definitions. The document
related to section 260.10 addresses the EPA’s decision to change the originally proposed definition of
“owner/operator” to two separate definitions. That explanation states: “there are a few standards with
which only the owner can comply . . . . [and in] the final rules, responsibility for complying with these
standards has been assigned to the owner . . . . [but responsibility] for complying with most of the final
standards has been assigned to the ‘owner or operator.”” Background Document: 40 CFR Part 260; Defi-
nitions and Provisions for Confidentiality (Apr. 29, 1980), at 62-66. The EPA did not include any expla-
nation for the section 270.2 definition of “owner or operator” in the background documents.

2 See Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S. 71, 86 (2006) (unanimous opinion).

B See, e.g., RCRA Hazardous Waste Part A Permit Application, Instructions and Form, EPA Form 8700-23 (Jan.
2015), at 18, 47; Application Form I — Gen. Information, EPA Form 3510 (Tune 1980), Sec. D (Glossary), at 1-
8. The same definition is also referenced in in other EPA forms in the “8700-xx’" series of documents. See, e.g.,
2003 Hazardous Waste Report, Instructions and Forms, EPA Form 8700-13 A/B (Oct. 2003), at 11, 39. The
various revisions of EPA’s RCRA Inspection Manual also only uses the section 260.10 definition of “operator.”

" RCRA § 3005(e)(C), 42 U.S.C. § 6925(e)(C) (one of the requirements of attaining interim status).



d. Interpreting “operator” differently under section 270.2 creates inconsistencies.

An interpretation that section 270.2 creates an operator classification that is different from,
broader in scope than, and in addition to the section 260.10 definition would result in an illogical gap in
the integrated scheme of the State’s hazardous waste management program."’ For example, the phrase
“owner or operator” would have a different meaning in Part 270 from the 817 separate references to that
exact phrase in Part 265, where it means an “owner” or “operator” as those terms are defined under sec-
tion 260.10. Yet, the permit regulations under Part 270 “establish provisions for . . . Standards for HWM
facilities” included under Part 265.'° Other examples exist in at least fourteen different regulations under
Part 270, which use the phrase “owner and operator” or “owners and operators™ to set forth requirements
rather than using the defined phrase from section 270.2. In section 270.1, which is referenced in the Pro-
posed Alternate Mechanism, there are eleven references to “owner and operator” or “owners and opera-
tors” before the single use of “owner or operator.”"’

e. Ignoring the statutory definition raises questions related to the State Constitution.

The definition at 130A-290(a)(21) directly applies to the enabling statute that governs the State’s
hazardous waste management program, and was part of a law passed in accordance with the requirements
in the State Constitution.'® Thus, the Section’s discarding of 130A-290(a)(21), and use of sections 260.10
and 270.2 in its place in the Proposed Alternate Document could potentially be viewed as usurping the
General Assembly’s powers under the State Constitution.”® Because the General Assembly has prescribed
the powers and duties of the Department of Environmental Quality with respect to the state hazardous
waste management program,” that should be the proper body to determine whether the 130A-290(a)(21)
definition should govern administration and enforcement of the program.?'

Because the Section’s use of sections 260.10 and 270.2 in the Proposed Alternate Mechanism is
different from the 130A-290(a)(21) in at least seventeen prior Alternate Mechanism documents (including
the Current Alternate Mechanism), there appears to be a valid question regarding whether the document
may contravene the constitutional mandate of uniform applicability of general laws.*

B See N.C.GS. §130A-294(c) (stating the “rules shall establish a complete and integrated regulatory scheme in
the area of hazardous waste management”).
40 C.FR. § 270.1(a).

The term “owner or operator” is only used one time in section 270.1, in paragraph (c)(7) of that provision, and it
is not used in connection with a regulatory requirement (“At the discretion of the Regional Administrator, an
owner or operator may obtain, in lieu of a post-closure permit, an enforceable document”).

! N.C.CoNsT. art. IL, § 22, cl. 1.

Y Seeid §1.
2 Seeid. art. I11., § 5, cl. 10; see also id. art. XIV, § 4 (the laws of the State “shall continue in force until lawfully
altered”).

2L Cf N.C. Atty. Gen. Advisory Op., 1996 WL 925101 (stating an “agency must find within the statutes justifica-
tion for any authority which it purports to exercise”).

2 See N.C. CONST. art. XIV, § 3.



Conclusion

For the reasons noted herein, there appears to be a valid question regarding whether the refer-
enced applicability criteria of 40 CFR 270.1(c) has been met with respect to the Facility. To the extent
the applicability criteria may be determined to have been met, several corrections to the text of the Pro-
posed Alternate Mechanism are warranted. There are also questions raised by the fact that, on an approx-
imate date in late 1993, Heatcraft withdrew from the 1989 AOC, which an ALJ confirmed was no longer
effective as a consent order as a result of Heatcraft’s withdrawal. As noted in the general comments sec-
tion of this letter, it does not appear appropriate to reference those terminated provisions in the Proposed
Alternate Mechanism (or the Current Alternate Mechanism).

Thank you, in advance, for your consideration of these comments.

Sincerely,

Rodney G.
VP & Seniof Counsel
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Attachment 1
Comments to Proposed Alternate Mechanism (NCD 057 451 270)

Section ILA. “130-290, et seq.”? is an incorrect citation of authority.) In relevant part, the Section’s
Delegation of Authority is limited to “the regulatory provisions of G.S. Chapter 130A, Article 9
[“Article 97] as it relates to Hazardous Waste Management . . . .” The enabling statute under Arti-
cle 9 that relates to “the management of hazardous waste” is N.C.G.S. § 130A-294(c).” Article 9
defines “hazardous waste management program” to mean “means the program and activities within
the Department pursuant to Part 2 of this Article, for hazardous waste management.”**

Section IL.B. The reference in this subsection to “this Order requiring corrective action mandated
by 40 CFR 264.101 and 265.121” is addressed in Comment No. 9, below.

Section III.B (Daikin Applied America Inc. Corporate Information). Official documents that
support the following comments are attached to Open Records Request No. NCORR-2017-01-01.%

a. Paragraph B.2. The first sentence appears to be contradicted by information in various relevant
public documents. The information indicates the following:

Snyder General Corporation (a Texas corporation; “SGC-TX) owned the subject property and
operated an HVAC manufacturing facility. On December 30, 1986, SGC-TX was merged into
SnyderGeneral Corporation (a Minnesota corporation; “SGC-MN").

On June 30, 1988, SGC-MN sold the property to Heatcraft Inc. (a Mississippi corporation,
which was a wholly-owned subsidiary of Lennox International Inc.; “Heatcraft”), which con-
ducted HVAC-related manufacturing operations at the facility.

On April 18, 1989, Heatcraft entered into an Administrative Order on Consent (#88-139, the
“A0C”) with the agency subdivision that had authority to administer the State’s hazardous
waste management program (the Hazardous Waste Branch, “HW Branch”). The AOC requires
Heatcraft, among other items, (i) to submit a RCRA Part A application, (ii) to submit RCRA
closure and post-closure plans related to an area of spilled solvent, and (iii) provide RCRA clo-
sure/post-closure financial assurance related to the closure / post-closure plans (SGC-MN was
not a party to the AOC). Heatcraft submitted a RCRA Part A application, as a TSD facility,
dated January 5, 1990, which identifies Heatcraft as the sole owner and operator of the facility,
and does not include any reference(s) to “SnyderGeneral.”

In a letter dated August 8, 1991, Sirrine Environmental Consultants (consultant for Heatcraft;
“Sirrine”) submitted an amended RCRA Part A application form that identifies (A) “Lennox
International Inc.” as owner of the Facility and (B) “SnyderGeneral Corporation” as the opera-

23
24

25

See supra notes 2 and 5, and accompanying text.
N.C.G.5. § 130A-290(a)(13).

Request No. NCORR-2017-01-01was submitted to the Section’s Public Information Officer via an email dated
January 31, 2017, as supplemented via an email dated February 6, 2017,
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tor (indicating the date of change of operator control was July 1, 1991).”* Lennox signed the
form on August 7, 1991, and SGC-MN signed the form on August 1, 1991.%

Three months after Sirrine submitted the purported amendment to the Part A application, it
submitted a Certification of Closure for a RCRA Hazardous Waste Unit on behalf of Heatcraft,
which was associated with the site of the accidental spill of TCA that is referenced in the AOC
(“Closure Certification™). A Heatcraft representative signed the Owner Certification Statement
for the document on October 29, 1991 (the Closure Certification does not include any certifica-
tion from SGC-MN). The Closure Certification confirms that, as part of the closure process:
soil was removed, the subgrade was stabilized, a synthetic liner was installed, and Sirrine in-
stalled a 2-ft thick clay cap, with a final cover of erosion control stone. In a letter to Heatcraft
dated January 16, 1992, the Chief of the agency’s Hazardous Waste Section (“DEHNR HW
Section”) confirmed acceptance of the “certification of closure and the survey plat for the Haz-
ardous Waste Management Area” at the facility.”®

In a letter to NCDEHNR s Division of Hazardous Waste Management dated December 30,
1991 (which the Section stamped as “RECEIVED” on January 6, 1992), Heatcraft’s Director of
Operations states that Heatcraft “discontinued production at this subject facility on March 27,
1991 and do not intend to resume any manufacturing activity again.”

On March 17, 1992, SGC-MN was merged into SnyderGeneral Corporation (a Delaware corpo-
ration that was formed approximately two weeks earlier; “SGC-DE”). On May 4, 1994, SGC-
DE renamed itself “AAF-McQuay Inc.” (“AMI”), which then renamed itself to “Daikin Ap-
plied Americas Inc.”

In a letter to the U.S. EPA dated 7/21/04, responding to the EPA’s 6/29/04 Request for Infor-
mation regarding the Facility, AMI states that it had “not had control of the facility since [Heat-
craft purchased the facility],” that it “does not have the authority to grant EPA access to the fa-
cility,” and also that it “does not have information relating to the operation of the facility before
[it purchased the facility] or after [it sold it].”

Thus, to the extent that the statement “SnyderGeneral Corporation operated at the Facility from
1982 until 1994” is intended to mean operation under the State’s hazardous waste management

26

27

28

The applicable recorded property records do not support that Lennox was ever the property owner. The availa-
ble records demonstrate that SGC-MN transferred the property to Heatcraft in 1988, and Heatcraft (nof Lennox
Int’l) transferred the property to Port City Distribution, LLC in 2011. Further, Heatcraft (nof Lennox Int’]) filed
a Declaration of Use for the property, which was recorded on 1/31/92.

At Jeast three documents on the Laserfiche system related to the Facility, which are dated between the effective
date of the AOC and the date Sirrine submitted the amended Part A application, refer to Heatcraft as either: a
“groundwater post-closure facility (interim status); “an interim status facility for post-closure groundwater
contamination”; or “operating under an jnterim status post-closure permit.” None of the available records
demonstrate that the amended Part A application met change of operational control requirements for interim sta-
tus facilities that are set forth in 40 C.F.R. § 270.72(a)(4).

Under the State’s hazardous waste management program, the term “closure” is defined to mean “the cessation

of operation of a solid waste management facility and the act of securing the facility so that it will pose no
significant threat to human health or the environment.” N.C.G.S. § 130A-290(a)(2).

Attach.1, pg. 2



program, the statement appears to be contradicted by information in various relevant public
records. The following are factual statements based upon application of the relevant infor-
mation in the context of the State’s hazardous waste management program:

» SGC-TX operated the facility during a period of time between March 30, 1982 until
December 30, 1986,

e SGC-MN operated the facility during a period of time between December 30, 1986 un-
til June 30, 1988.

e SGC-TX and SGC-MN operated solely as RCRA “generators.”

e Heatcraft operated the facility during a period of time between June 30, 1988 until the
Section received Heatcraft’s certification of closure of the solid waste management fa-
cility, which the Section accepted by January 16, 1992.

b. Paragraph B.3. The statement that AMI conducted any manufacturing at the Facility during the
period of 1982 to 1988, is contradicted by available public records. As noted above, the entity
that was renamed AMI was not originally incorporated until March 9, 1992. Thus, it is impos-
sible for that entity to have conducted any manufacturing at the facility from 1982 to 1988.

c. Paragraph B.4. For the same reasons noted above, the statement that AMI, as “SnyderGeneral
Corporation,” sold the facility to Heatcraft in June 1988 is contradicted by available public rec-
ords. Because the entity that was renamed AMI was not originally incorporated until March 9,
1992, it is impossible for it to have sold the Facility to Heatcraft in 1988.

Additionally, and as noted above, records in the Section’s public file (Laserfiche) do not sup-
port that “Lennox International Inc.” conducted any manufacturing operations that the Facility.

d. Paragraph B.5. As noted above, available public records do not support a contention that “Len-
nox International Inc.” ever owned the subject property.

Section III.C. Port City is not identified to be a party to the proposed Order. But, this subsection
contains information to which only Port City, not Daikin, would reasonably be expected to stipu-
late. Therefore, the entire subsection does not appear to be properly included in the Order.

Section IIL.D.7. The second sentence of this provision asserts that AMI “retained financial respon-
sibility for the environmental liability associated with the Facility as an ‘operator.” This statement
is not supported by, and appears to be contradicted by, records in the Laserfiche system. An August
25, 1988 letter from Heatcraft’s outside counsel (Thompson & Knight) to the HW Branch notes that
the property transfer from SGC-MN to Heatcraft involved “an assets transaction.” A March 14,

2011 email from a representative of Lennox Int’1 to the Section’s Adam Ulishney includes, as an at-
tachment, a letter from the same Lennox Int’l representative to Port City. That letter, in relevant
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part, references an “indemnification agreement” between Heatcraft and AMI (but, for the reasons
noted above, would have originally been between Heatcraft and SGC-MN).?

Notably, Order No. 6 of the AOC states: “Heatcraft, Inc. shall, within sixty (60) calendar days of
the effective date of this Order (i.e., by June 17, 1989), demonstrate financial assurance for clo-
sure and/or post-closure, in accordance with 40 CFR 265.143 codified at 10 NCAC 10F .0033,
and 265.145, codified at 10 NCAC 10F .0033.” Further, Order No. 10 states: “Heatcraft, Inc. shall
complete, sign, and submit a Part A application to the Branch as described in this section and Sec-
tions 270.70 through 270.73.” And, pursuant to the requirement of Order No. 10, Heatcraft submit-
ted a Part A application, which is dated January 5, 1989, and which identifies Heatcraft as the sole
owner and operator of the facility.

The Laserfiche system does not contain any records that demonstrate that the requirements of 40
CFR 270.72(a)(4) with respect to change of operational control were complied with, for either the
purported amendment to Heatcraft’s Part A application or for any transfer of Heatcraft’s obligation
to provide financial assurance for closure and/or post-closure.3 % S0, without more, the facts would
tend to suggest that AMI, as successor by merger to SGC-MN, would be, at most, a guarantor for
Heatcraft’s financial assurance obligations under the AOC, which is not an owner or operator.’! The
total liability of any RCRA closure / post-closure financial assurance guarantor “shall be limited to
the aggregate amount which the guarantor has provided as evidence of financial responsibility to
the owner or operator.”*

Section II.D.7-9. These paragraphs address various requirements of Heatcraft under the AOC,
including, among other items, filing of a Part A application and also closure and post-closure plans.
But, the Proposed Alternate Mechanism does not mention that, in 1993, Heatcraft filed a contested
case (93 EHR 1021), in which it essentially argued (a) that the agency’s Hazardous Waste Section
(the respondent) lacked RCRA jurisdiction associated with the area of the accidental spill of TCA
that was the subject of the AOC (which the DEHNR HW Section referred to as “the Hazardous
Waste Management Area” of the facility in the January 16, 1992 letter to Heatcraft), and (b) that the
AOC was null and void. The ALJ’s December 20, 1993 Final Decision, which grated the DEHNR

29

30

31

32

The term “indemnify” means to “reimburse (another) for a loss suffered because of a third party’s or one’s
own act or default,” or to “promise to reimburse (another) for such loss.” BLACK’S LAW DICTIONARY
783-84 (8th ed. 2004). The term “indemmity” means “reimbursement or compensation for loss, damage, or lia-
bility in tort; esp., the right of a party who is secondarily liable to recover from the party who is primarily liable
for reimbursement of expenditures paid to a third party for injuries” Id. at 784. And the term “reimbursement”
means “repayment” /d. at 1312.

With respect to financial assurance, that provision states: “Upon demonstration to the Director by the new
owner or operator of compliance with Subpart H, the Director shall notify the old owner or operator in writing
that he no longer needs to comply with Subpart H as of the date of demonstration.” 40 C.F.R. §270.72(a)(4).

“[T]he term “guarantor” means any person, other than the owner or operator, who provides evidence of fi-
nancial responsibility for an owner or operator under this section.” RCRA § 3004(1)(4), 42 U.S.C. § 6924(t)(4).

1d. § 6924(t)(3) (“The total liability of any guarantor shall be limited to the aggregate amount which the guaran-
tor has provided as evidence of financial responsibility to the owner or operator under this chapter”). Because
the AOC was terminated, see infra note 33, it appears this requirement should have terminated as well.
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HW Section’s motion to dismiiss, states that Heatcraft “has withdrawn from the AOC and the
AOC is no longer effective as a consent order.

There is no other formal, fully-executed permit (or enforceable document in lieu of a permit) avail-
able from the Laserfiche system between December 1993 until August 2012 that assigns obligations
associated with RCRA post-closure or RCRA financial assurance.*® Because the requirements of
the former AOC terminated approximately twenty years before the Current Alternate Mechanism
was executed, it does not appear appropriate to reference those terminated obligations for any put-
pose in the Proposed Alternate Mechanism (or in the Current Alternate Mechanism).*

The first sentence of paragraph 9 references “the ditch impoundment (hazardous waste manage-
ment unit)” as being covered with a “multimedia cap.” The Fact Sheet states that the “Facility is
currently maintaining a regulated disposal unit (former impoundment) under 40 CFR 265.117 [in-
corporated at 15A NCAC 13A.0110].” Other provisions of the Proposed Alternate Mechanism,
however, identify the area as a landfill as a result of section 265.197, which applies to tank systems,
not surface impoundments. There are significant differences between tank systems and surface im-
poundments under the RCRA regulations incorporated into the State Rules.*® There are no records
in the Laserfiche system related to any entity operating a surface impoundment at the Facility.
There are records that indicate that there were tanks at the Facility, which Heatcraft removed.

Section IILF.1. The last sentence of this paragraph is not supported by information in relevant
public records. The indenture recorded on April 2, 1982, is between “The Singer Company” and
“Snyder General Corporation, a corporation duly organized and existing under and by virtue of the
laws of the State of Texas.” There is no reference in the instrument to “Climate Control.”’

Section IV.A.7. This paragraph references the term “active portion,” defined under section 260.10,
but disregards the definition of “closed portion,” which (a) is expressly mentioned in the referenced
“active portion” definition, and (b) is defined under section 260.10 to mean “that portion of a facili-
ty which an owner or operator has closed in accordance with the approved facility closure plan
and all applicable closure requirements. (See also ‘active portion” and ‘inactive portion’).” The La-
serfiche system includes Heatcraft’s November 1991 certification of closure of the area of the his-

33

34

35

36

37

Final Decision/Order of Dismissal, 93 EHR 1021, at 2 (Dec. 20, 1993) (F.G. Morrison, Jr., Senior ALJ). The
decision is included in “HW_F_NCDO057451270 11110101 _AXD AXH (9).pdf,” which is available from the
Laserfiche system public records associated with the Facility.

AMI and the NCDENR Hazardous Waste Section signed an Alternate Mechanism document that was effective
as of August 14, 2012.

Additional references to actions purportedly conducted to “present” “as per the 1989 AOC,” which was no
longer effective after 1993, are set forth in Section III.G-H.

“Surface impoundments,” which are a type of land disposal unit, are regulated under Subpart K of 40 CFR Part
265 (sections 265.220 to 265.231). Subpart K sets forth design and operating requirements for owners or opera-
tors of surface impoundments. Significantly, under Subpart K, such owners or operators must subruit notice to
the agency “at least sixty days prior to receiving waste,” and then “must file a part B application within six
months of receipt of such notice.” The Laserfiche system does not contain such records for this Facility.

On November 8, 1982, SGC-TX filed an Assumed Name Certificate with the Secretary of State of the State of
Texas to conduct business under the trade name “Climate Control.”
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torical accidental spill of TCA.*® Therefore, it appears inappropriate to use the “active portion” def-
Inition in connection with a capped area for which Heatcraft certified closure.

Section IV.A.8. This paragraph references the term “corrective action,” which the document, un-
der Section ILB, links to 40 CFR 264.101 and 265.121.

a.

The requirements of 40 CFR 264.101 apply to the “owner or operator of a facility seeking a
permit for the treatment, storage or disposal of hazardous waste.” For the following rea-
sons, EPA guidance and records available in the Laserfiche system appear to indicate that the
applicability provisions of section 264.101 may not be met with respect to this Facility.

First, as noted in Comment 16, below, the Section has classified the Facility as a disposal fa-
cility, and the EPA has issued guidance that states land disposal (i.e., operation) does not occur
where, as is the case with this Facility, waste has been capped in place. The available public
records do not indicate that Daikin is seeking to dispose hazardous waste at the Facility.

Second, the EPA’s July 1998 RCRA Permit Policy Compendium, Volume 10, contains an
agency memorandum dated July 9, 1984, which states “a permit application is considered with-
drawn when EPA, or an authorized state, approves the closure plan for the facility following an
inspection, a public notice of the plan, and a response to comments.” RPPC No. 9521.1984(03),
(Emphasis in original).” In an October 16, 1990 letter to Heatcraft, the DEHNR Hazardous
Waste Section’s Permitting Branch (“Permitting Branch”) confirms approval of Heatcraft’s
closure plan following review, a public notice of closure plan, and the passing of a comment
period of thirty (30) days without any comments.*

Applying the facts and EPA guidance, it appears: (i) Heatcraft’s January 5, 1990 Part A appli-
cation should have been deemed to be withdrawn approximately ten months before Sirrine
submitted the purported amendment to that form, rendering the 1991 amendment unnecessary
and a nullity, and, therefore, (ii) no entity has been “seeking a permit” for the disposal of haz-
ardous waste at the Facility. Unless other records or facts exist that are counter to the available
public records, the provisions of section 264.101 do not seem to apply to the Facility.

The text of section 265.121 applies to “Owners and operators who are subject to the require-
ment to obtain a post-closure permit under 40 CFR 270.1(c), but who obtain enforceable
documents in lieu of post-closure permits, as provided under 40 CFR 270.1(c)(7).” As ad-
dressed in various locations of these comments, it does not appear that Daikin meets the refer-
enced applicability criteria for section 270.1(c), and if that is indeed the case, then the provi-
sions of section 265.121 would not be applicable to it either.

38

39

40

See supra note 28. Additionally, the RFA Report addressed in Section III.LH.2 of the Proposed Alternate Mecha-
nism refers to this area as “SWMU 4 — Capped Waste Management Unit.”

In its response to FOIA Online Request No. EPA-HQ-2017-002077 (see Attachment 5), the EPA indicates that
it was not able to locate any EPA guidance or policy records that would displace RPPC No. 9521.1984(03) or
otherwise indicate that a RCRA permit application is not considered withdrawn when EPA, or an authorized
state, approves a closure plan for a RCRA the facility as addressed in the guidance document.

In a letter to Heatcraft dated September 25, 1991, which also is posted to the Laserfiche system, Mr. Hamner
confirms approval, after the very same steps, for Heatcraft’s post-closure plan.
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10.

11.

12.

13.

Section IV.B.2. Addressed in the main body of the letter, under Comment Section IL.
Section I'V.C.2. Addressed in the main body of the letter, under Comment Section IT.

Section IV.D.1-7. These paragraphs refer to the two historical spill events that are addressed in
Section IIL.D, and assert that the ditch where the two accidental spills occurred is a RCRA landfill,
citing the tank system-related provisions of 40 CFR 265.197. There are at least three memoran-
dums addressed to the DEHNR Hazardous Waste Section from 1993-1994 available on the La-
serfiche system in which two different law firms and one well-established national environmental
consultant assert that the that the TCA spill area ““should not be classified as a RCRA Hazardous
Waste Management Unit.” Heatcraft’s prehearing statement in the 1993 contested case (93 EHR
1021), and its counsel’s legal memorandum dated June 29, 1994, cite to specific rulings from the
N.C. Office of Administrative Hearings that support the contention that the location of the acci-
dental TCA spills should not be considered a RCRA hazardous waste management unit.

If the plain language of the hazardous waste management program provisions establish that the site
of the two accidental spills from the 1980s is actually a landfill, as addressed in the AOC, the agen-
cy would arguably have had legal basis to initiate enforcement action related to section 270.1
against Heatcraft, after Heatcraft terminated the AOC. The Laserfiche system does not include cop-
ies of any such enforcement records. As addressed in Comment 13, below, the facts do not appear
to support that Heatcraft, or any other entity, ever operated a landfill at the Facility.

Section IV.D.8. This paragraph cites 40 CFR 270.1(c) (incorporated by Rule 13A.0113(a)), and
asserts “the Facility is required to have a post-closure permit or be bound by the requirements of
this Order.” The statement is linked to the information in paragraphs 1-7, 11 of Section IV.D of the
Proposed Alternate Mechanism. Following are three observations that relate to the linked infor-
mation, which appear to indicate that section 270.1(c) may not properly apply to Daikin.

a. The referenced requirement of section 270.1(c) applies to “[o]wners and operators of . . . land-
fills . . . that [1] received waste after July 26, 1982, or [2] that certified closure . . . after Janu-
ary 26, 1983.” Section 270.1(c) also states that “[o]wners and operators of hazardous waste
management units must have permits during the active life (including the closure period) of
the unit.”™ Significantly, the definition of “permit,” which applies to 40 CFR parts 270, 271
and 124), “does not include RCRA interim status (subpart G of this part), or any permit which
has not been the subject of final agency action, such as a draft permit or a proposed permit.”**
Closure, under the State’s hazardous waste management program, is defined to mean the “ces-
sation of operation of a solid waste management facility.”*

Thus, an owner or operator must clearly operate a landfill before it can close a landfill, and the
owner or operator must have a final RCRA operating permit in order to operate the landfill be-
fore closing it. There is no record of a final RCRA operating permit in place at any time before

43

44

45

“Active life of a facility means the period from the initial receipt of hazardous waste at the facility until the
Regional Administrator receives certification of final closure.” 40 C.F.R. § 260.10.

Id. § 270.2 (definition of “permit”); see supra note 27 (addressing “interim status”).
N.C.G.S. § 130A-290(a)(2).
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Heatcraft certified closure of the area now designated as SWMU-4. Notably, paragraph 4 states
that Heatcraft operated a tank system, which was “then ‘considered to be a landfill”” under sec-
tion 265.117. Because Heatcraft operated a tank system rather than a landfill, it logically fol-
lows that Heatcraft closed a tank system, not a landfill. So, it does not appear that the require-
ments of the plain and clear language of section 270.1(c) apply to this Facility.

Additionally, the descriptions of the Facility in each of the Part A application forms that predate
August 1991 indicate it is an HV AC-related manufacturing plant, not a landfill.** The amended
Part A application that Sirrine submitted via a letter dated August 8, 1991, contains the follow-
ing facility description: “The facility ceased operation in April 1991.” So, the relevant, public-
ly available records do not support that Heatcraft (i.e., the entity that certified closure of what is
referred to in the AOC as the hazardous waste management unit),*’” or any other entity, operated
a landfill before operations at the facility ceased.

b. The relevant portion of the tank system requirements set forth in section 265.197 states:

If the owner or operator demonstrates that not all contaminated soils can be practi-
cably removed or decontaminated as required in paragraph (a) of this section, then
the owner or operator must close the tank system and perform post-closure care in

accordance with the closure and post-closure care requirements that apply to
landfills (§ 265.310). In addition, for the purposes of closure, post-closure, and

financial responsibility, such a tank system is then considered to be a landfill,
and the owner or operator must meet all of the requirements for landfills speci-
fied in subparts G and H of this part [i.c., 40 CFR Part 265].¥

It is significant that the requirements of section 265.197 do not specify a duty for the
owner or operator to also meet the requirements of 40 CFR Part 270 (or any particular
regulation within Part 270).* Had the U.S. EPA intended interim status tank systems
closed under section 265.197 to be subject to the permitting requirements of section
270.1(c) (or of Part 270 generally), it could easily have included such language, either
when originally promulgated in 1980, or in connection with any of the ten amendments
to that provision since 1980. But, it did not do so.

46

47

48

49

The Part A application (EPA Form 3510-1 and 3510-3) that IHeatcraft signed on January 5, 1989, uses codes for
tank processes (802), landfill process (D80), and incinerator process (T03). The form also indicates that the
Heatcraft property is an existing facility that first began operations on November 10, 1989. There are no records
in the Laserfiche system prior to that date that indicate that Singer, SGC-TX, SGC-MN, or Heatcraft ever oper-
ated either a landfill or a waste incinerator at the facility. Thus, the referenced information in Heatcraft’s 1989
Part A application appears to be incorrect, or very questionable.

The area designated in the AOC to be the “hazardous waste management unit™ at “the Site” is defined to be the
portion of the property “affected or contaminated by the accidental spill” that occurred on July 24, 1987, which
is designated as SWMU-4 in the Proposed Alternate Mechanism.

40 CF.R. § 265.197(b). Section 265.310 has two requirements: final cover and post-closure care.

The lack of any reference to Part 270 is logical, as section 265.197 applies to interim status facilities and the
definition of “permit” under Part 270 excludes such facilities. See supra note 44 and accompanying text.
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14.

15.

16.

c. The Proposed Alternate Mechanism states that “the Facility is required” to meet the
contended ‘permit or Order’ requirement. The permit requirement of section 270.1(c)
that is cited in the document applies to “[o]wners and operators of . . . landfills” that
meet either of the two applicability elements. The substitution of “Facility” for “owner
and operator” is imprecise and should be modified to match the applicable regulatory
requirement, to the extent that section 270.1(c) may apply to Daikin.

Section V.A. This subsection requires “an updated Part A application.” Refer to Comment Nos. 5
and 9, and Footnote 27, above.

Section VII. The provisions of this section relate to Daikin “allow[ing] the Section, or its repre-
sentatives to access the Facility at reasonable times.” But, as AMI (now known as Daikin) explains
in its July 21, 2004 letter to the U.S. EPA (responding to the EPA’s June 29, 2004 Request for In-
formation regarding the Facility), AMI has “not had control of the facility since [Heatcraft pur-
chased the facility],” and further explained that AMI “does not have the authority to grant EPA
access to the facility,” and also that it “does not have information relating to the operation of the
facility before [it purchased the facility] or after [it sold it].”*

Section XXI.C. This provision requires Daikin to continue paying the annual activity fee specified
in N.C.G.S. 130A-294.1. Paragraphs 45 of Section IV.D of the Proposed Alternate Mechanism re-
fer to the Facility as a ““land disposal facility,”” and various records available from the Laserfiche
system indicate that the Section has classified the Facility as a “disposer” for purposes of the annual
activity fee, subject to the provision set forth in 130A-294.1(k).”!

a. The text of 130A-294.1(k) states:

A storage, treatment, or disposal facility shall pay an annual activity fee of one
thousand six hundred eighty dollars ($1,680) for each activity.

According to EPA guidance, disposal “is intended to be the final step in handling hazardous
waste.””” “A facility is ‘in operation’ if it is actually managing hazardous waste.” The EPA
has interpreted “active management” to mean “[a]ny treatment, storage, or disposal of wastes .
.. in [an applicable hazardous waste management] unit . . . ”** Additionally, according to the
EPA, “[1]and disposal occurs when hazardous wastes are placed into a unit,” but does not oc-

50
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52
53

54

Although the Section is not included in the distribution list of the July 21, 2004 letter, the letter is posted on the
Laserfiche system. There is no indication of whether the Section obtained a copy from AMI or the EPA.

The Section issued a Short Form Compliance Order with Administrative Penalty (Docket # 2001-191) to AMI,
dated September 27, 2001, which states that AMI “owned and operated a hazardous waste disposal facility at
the [Facility] during the year beginning July 1, 2000, and ending June 30, 2001” and, pursuant to 130A-
294.1(k), was obligated to “pay an annual activity fee” for disposal activity, plus an additional penalty amount.
A May 28, 2004 letter and annual activity invoice as “Disposer” indicates that AMI paid “disposal fees” for
2001, 2002 and 2003 totaling $3,600. Copies of the order and letter are posted to the Laserfiche system.

RCRA Online (“RO™) No. 11029 (Aug. 17, 1983).
RO No. 12782 (Nov. 13, 1986), at 3.
See RO No. 11826 (Apr. 6, 1994), at 1.
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cur when hazardous wastes are, among other listed activities, “capped in place.”””’ Because
the November 1991 certification of closure — of what the Proposed Alternate Mechanism re-
fers to as the “hazardous waste management unit” — involved installation of a cap and final
cover, EPA guidance indicates that no disposal activity is occurring at the Facility.

The interpretation that no disposal activity is occurring at the Facility is further supported by
the instructions for the most current RCRA Part A application form. Facilities that “do[ | not
receive waste from other generators and ship[ ] all waste off-site for management within the
regulatory timeframe” or are “only involved with on-going post-closure activities” are di-
rected to mark “No” in the “Treater, Storer or Disposer of Hazardous Waste” block of Section
10.A of the RCRA Subtitle C Site Identification Form (in other words, the entity should mark
that the subject site is not a RCRA TSD facility).”®

There is no indication in the various records available on the Laserfiche system that Daikin re-
ceives wastes at the Facility from other generators, or disposes of any hazardous waste at the
Facility. Additionally, the information in'various records available on the Laserfiche system (as
well as the language of Section IV.E.1 of the Proposed Alternate Mechanism) indicates that
Daikin’s connection with Facility is only involved with on-going post-closure activities. It
therefore appears that the Facility should not properly be considered to be an active “disposal
facility,” and no disposal “activity” is occurring at the Facility.”’

b. As noted in connection with Comment 3, above, the Section has classified the Facility to be an
“interim status™ facility. Interim status “is granted to facilities . . . . [it] is not granted on a unit-
by unit basis.”® If a non-permitted facility does not meet the requirements of interim status, or
loses interim status classification, it cannet treat, store or dispose of hazardous waste without
first being issued a final RCRA operating permit.*

Additionally, “RCRA land disposal units that do not [timely] submit Part B applications and
certifications of compliance (i.e. that lose interim status) must immediately cease operation
and comply with applicable closure requirements.”® The statutory loss of interim status provi-
sion “requires that the affected unit or facility stop receipt of hazardous waste” and
“[rlesumption of waste receipt cannot occur unless and until a final RCRA permit is is-
sued.”™

55
56

57

58
59

60

61

1d. at 2.

RCRA Haz. Waste Part 4 Permit Application; Instructions and Form, 8700-23 (Jan. 2015), at 19, 22-23.

The term “activity” is defined to mean “the quality or state of being active.”” WEBSTER’S NINTH NEW COLLE-
GIATE DICTIONARY 54 (1986). Thus, there is no disposal activity, because no active disposal occurs with respect
to a closed and capped unit. See supra notes 28, 52-56 and accompanying text.

RO No. 12524 (Jan. 1, 1986).

See 46 FR 60446, 6044748 (Dec. 10, 1981); 51 FR 10146, 10168 (Mar. 24, 1986).

Compare OSWER Directive No. 9930.0-1 (Oct. 16, 1985), at 1, 3 [“LOIS Enforcement Strategy”] with 40
CFR § 270.73 (incorporated under Rule 13A.0113(j)); see aiso attachment A to LOIS Enforcement Strategy, at
2 (“you must cease placement of wastes into the land disposal units in question . . .”).

RO No. 12814 (Dec. 10, 1986), at 2.
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In a March 13, 1984 letter, the HW Branch informed SGC-TX: “You are advised that this plant
has been denied a permit as a hazardous waste treatment, storage, or disposal facility and its in-
terim status has been formally terminated.”

Although it appears that Heatcraft could not attain interim status under the plain and clear lan-
guage of the governing RCRA statute,” to the extent that it may potentially have been possible,
the Laserfiche system does not include any record of Heatcraft timely submitting a Part B ap-
plication and certification of compliance, which means that it would have lost any such interim
status in the mid-1990s.*

There are no records available on the Laserfiche system that indicate that Daikin is disposing
hazardous waste at the Facility, or receiving any hazardous waste for disposal at the Facility
(there are no records of any other entity having done so either). There is also no record of Dai-
kin (or any other entity) having been issued a final RCRA operating permit for disposal of haz-
ardous waste at the Facility. Because the Facility’s interim status was terminated in 1984, no
entity could dispose of hazardous waste at the Facility without first receiving a final RCRA op-
erating permit. The lack of any record of Daikin being issued a final RCRA operating permit
further demonstrates that the Facility should not properly be considered to be an active “dispos-
al facility,” and no disposal “activity” is occurring at the Facility.*

Based upon the information set forth in this Comment 16, it does not appear that Daikin meets the
applicability criteria for 130A-294.1(k).

[End of Attachment 1 comments; Attachment 2 follows]

62

63

64

65

Letter from O.W. Strickland, Head, Solid & Haz. Waste Mgmt. Branch, to Donald Knowlton, Snyder General
Corp. (Mar. 13, 1984). A copy of the letter is included with the attachments to Open Records Request No.
NCORR-2017-01-01, which was submitted to the Section’s Public Information Officer via an email dated Janu-
ary 31, 2017,

Compare RCRA § 3005(e), 42 U.S.C. § 6925(c) with notes 5861, supra; 45 Fed. Reg. 76630, 76631-32 (Nov.
19, 1980) (RCRA § 3010(a) notification required by August 18, 190 for activity associated with hazardous
wastes made subject to regulation on May 19, 1980); and 45 Fed. Reg. 33084, 33123, 33133 (May 19, 1980)
(promulgating regulations that first identify 1,1,1-trichloroethane (TCA) as a hazardous waste).

EPA guidance indicates that loss of interim status is “self implementing” where owners and operators of land
disposal facilities fail to timely meet these requirements. See OSWER Directive No. 9930.0-1 (Oct. 19, 1985)
(communicating EPA’s Loss of Interim Status Enforcement Strategy). Additionally, the public records availa-
ble from the Laserfiche system do not include any information that indicates that Lennox International, see su-
pra notes 2627, or Daikin ever submitted a Part B application and certification of compliance.

See supra note 57 and accompanying text.
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Attachment 2
Certified Copy of 15A NCAC 13A

(attachment to September 7, 2016 letter from Julie S. Woaosley)



PAT MCCRORY

DONALD R. VAN DER VAART

MICHAEL SCOTT

Waste Management Divectar
ENVIRONMENTAL QUALITY

September 7, 2016
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Mr. David E. Kitts Mr. Alejandro Sanchez
Vice President — Environmental President
Mannington Mills, Inc. Condumex, Incorporated
75 Mannington Mills Read 2590 — 124 Street, Suite 200
P.0. Box 3D Grand Prairie, Texas 75050
Salem, New Jersey 08079-0030
Referenca: Call for RCRA Part B Permit Application

Former Porcelanite Facifity
Lexington, North Carolina
EPA ID Number: NCD 986 181 451

Dear Mr: Kitts and Mr, Santhez:

This [etter is a formal request for your Part B permit application for a post-closure permit under the Federal Resource
Conservation and Recovery Act (RCRA) as amended by the Hazardous and Solid Waste Amendments of 1984 (H5WA).
This request is made pursuant to 40 CFR 270.1{c), incorporated by reference in 15A NCAC 13A .0113(a), requiring
that owners and operators of hazardous waste management units must have permits during the active life {including
closure period) of the unit, Specifically, swners and operators of surface impoundments, landfills, land treatment
units, and waste pile units that received waste after January 26, 1983, or that certify closure after January 26, 1983,
must have post-closure permits, unless they demonstrate closure oy removal (l.e,, clean closure). Therefore, a post-
closure permit is required under the authority of 40 CFR 270.10 (as adopted in 15A NCAC 13A .0113(b}} and North
Carolina General Statute 130A-Article 9 [Solid Waste Management Act as amended).

The Part B permit application must describe the ragulated units (i.e., the Waste Tile Pile and the Sludge Seitling
Ponds} and all of the Solid Waste Management Units {SWMUs) identified in the RCRA Facility Assessment (RFA} and
any additional SWMUs created or discovered since the RFA. The application also must describe remedial activities
undertaken by the Facility for both the regulated units and the SWMUs. Ta assist YOU in preparing this application,
we have enclosed a copy of:

1. The most recent NC Hazardous Waste Management Rules, and
2. Adisk containing coples of the application checkiists that the Section will use to evaluate your Part B permit
application.

For your convenlence, the Part A form 8700-23 with the associated instructions can be downloaded from the

following EPA website: hitp://www.epa.gov/epaoswer/hazwaste/data/form8700/forms.htm.

The information required for a Part 8 permit application {40 CFR 270.28 as adopted i 254 NCAC 13A .0113({b})) must
be submitted within six (6} months of receipt of this letter, or before March 6, 2017. Failure to submit the Part B
permit application by the due date may result in substantial penalty. The original and six {6) electronic coples of the
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application must be submitted to the Section at the following mailing address:

lulie S. Woosley, Hazardous Waste Section Chief
NC Division of Waste Management

Hazardous Waste Section

1646 Mail Service Center

Raleigh, NC 27693-1646

In accordance with 40 CFR 2.201 - 2.215 and 2.305, as adopted, in relevant part, in 15A NCAC 13A 0104, you may
claim confidentiafity for certain information in your Part B permit application. This requires that the claim of
confidentially be substantiated, In order to claim confidentiality, the following considerations apply.

1. Determine whether or not the claim of confidentiality can be substantiated, then substantiate it {concerning
each type of information clalmed) by addressing the applicable element of 40 CFR 2.208, as adopted In 154

NCAC 13A.0104;

2. Precisely desctibe which information is claimed as confidential or stamp each page that contains such
informatlon with the words "CONFIDENTIAL" or "CONFIDENTIAL BUSINESS INFORMATION";

3. Package ali pages containing confidential information separately from your tatal Part B application package.
This means that your Part B submitted would consist of two {2) packages: {a) the Part B application without
confidential information, and (b} the portion of your Part B application that has been claimed as B
confidential; and i

4, State clearly in your transmittal letter that confidenitial information is Included.

if no claim of confidentiality is made at the time of submission, the State and US EPA may make the Information
available to the public without further notice. ifa claim is asserted and substantiated, the information will be treated
according to the procedures in 40 CFR 2 as adopted in 154 NCAC 134 .0104.

The Sectien encourages you to submit your renewal application in the format of the application checklists (see
attached CD). The Sectlon also recommends thata pre-application meeting be conducted to discuss the process and

answer any questions that arisa.

if you have any questions or comments, please da nat hesitate to contact Mary Siedlecki at 919-707-8208 or via

email at mary.siedleg-}gi@gcdenr.gov.

Respectfully,

Julie 5. Waosley, Section Chief

Hazardous Waste Section
Division of Waste Management, NC DEQ

Enclosed: The most recent NC Hazardous Waste Management Rules, and
Disk containing application checklists used to evaluate Part B permit applications.

ec: David Kitts, Mannington Mills, Inc,
Tony Shaw, Mannington Mills, Inc,
Cathy Cralle-Jones, Law Dffices of F. Bryan Brice, Jr.

State of North Carolinn | Bnvironmental Quality | Waste Management
1646 Mail Service Center] 217 West Jones Street | Raleigh, NC 276981646
3197078200 T




Pam Goodwin, Saul Ewing LLP

Alejandro Sanchez, Condumey, [ncorporated

Bud McCarty, Hazardous Waste Section Branch Head
Mary Sledlecki, Hazardous Waste Section Project Manager
Mark Burnette, Hazardous Waste Section Inspector

tinda Nelson, Department of Environmental Quality

Jay Cshorne, Department of Environmental Quality
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State of North Carolina
Office of Administrative Hearings

Certification

I hereby certify the attached 11 sheets to be a true copy of

15A NCAC 134 — HAZARDOUS WASTE MANAGEMENT

The original of which is filed in this office in conformance
with Chapter 150B of the General Statutes of the State of
North Carolina.

In witness whereof, I authorize this
certification and affix the official seal of
the North Carolina Office of .
Administrative Hearings at Raleigh,

this 26th day of August 2018,

Julian Mann, ITT
Chief Administrative Law Judge, Director

By: (O ,V’ W




CHATTER 13 — SOLID WASTE MANAGEMENT
SUBCHAPTER 13A - HAZARDOUS WASTE MANAGEMENT

SECTION .0100 - BAZARDOUS WASTE

15ANCAC 13A..0101 GENERAL ,
() The Hazardous Waste Section of the Division of Waste Management shall administer the hazardous waste
management program for the State of North Carolina,
(t) In applying the federal requirements incorporated by reference throughout this Subchapiet, the following
substitutions or exceptions shall apply:
When used in any of the federal regulations incorpoteted by reference throughout this Subchapter, except
where the coniext requires references o remain without substitution (including with regard to forms,
publications and regulations conceming international shipments, variances from Jand disposal resirictions
and other program areas over which the federal government retaitia sols authority): "United Staies" ghall
mean the State of North Caroling; "Bavironmental Protection Agency,! "EPA" and "Apency"” shall mean

the Department of Environmenial Quality; and "Admirdstrator," “"Regional Administrator,” “Assistant

Administeator” and "Director” shell oean the Secretary of the Depertment of Environmanial Quality. The

Warfh Carolina Solid Waste Management Act and other applicable North Carolina General Statutes set

forth in (.S, 130A. shall be substituted for references to “the Sclid Waste Disposal Act," "the Resource

Conservation and Recovery Act”" and "RCRA" where required by context.

(c) In the event that there are inconsistencies or duplications in the requirements of those Federal rules incorporated
by reference throughout this Subchapter and the State mles set out in this Subchapter, the provisions incorporated by
reference shall prevail except where the State rules are more stringent.

(&) 40 CFR 260.1 through 2603 {Subpart A), "General,” are incogporated by reference including subsequent
amergiments and editions.

{e) 40 CFR 260.11, "References,” is incorporated by reference including schsequent amendments and editions.

() Copies of 21l materials in this Subchapter may be inspected or obtained as follows:

(48] Persons interested in receiving rule-making npfices conceruing the North Carolina Hazardous
Waste Management Rales shall submit a written request to the Hazardous Waste Section, 1646
Mai! Service Center, Raleigh, N.C. 27699-1646. Upon receipt of each request, individuals shall
be placed on & mailing list to receive notices.

@ Material incorporated by reference in the Federal Register mey be obtained from the U. 5,
Government Bookstors's website at https://bookstore.gpo.gov/products/skn/769-004-00000-
97ctid= for a cost of nine hundred twenty mine dollars ($929.00) and at hitp:/www.epa.gov/laws-
reguletions/regulations, free of charge.

(3 The North Carolina Hazardous Waste Management Rules may be obtained from the Hazardous
Waste Section at the cost to the Section,

)] All material is available for inspection at the Department of Environmental Quality, Hazardous
Wastz Section, 217 West Jones Street, Raleigh, NC and at http://deq.nc.gov/about/divisions/ waste-
management/wasle-management-rules/hazardous-waste-rules.

History Note:  Authority (LS. 1304-294{c}; 150B-21.6;
Eff. September i, 1979;
Amended Eff, June 1, 1989; June 1, 1988; August 1, 1987; May 1, 1987;
Transferred and Recodified from 10 NCAC 10F 0001 Eff, dpril 4, 1990;
Amended Eff October 1, 1993; April 1, 1893; October 1, 1992; December 1, 1991,
Recodified from 154 NCAC 134 .0001 Eff, December 20, 1996;
Amended EF July 1, 2016; August 1, 004, dugust 1, 2000; dugust 1, 1998, August I, 1997.

154 NCAC 13A 0102 DEFINITIONS

(8) The definitions coufained in G.8. 130A-250 apply to this Subchepter.

(b) 40 CFR.260.10 (Subpart B), "Definitions," is incorporated by reference, including subsequent amendments and
editions except that the definitions for "Disposal,” "Landfill" "Mamagement or hazardous waste menagement,"
"Pergon,” "Sludge," “Storage,” and "Treatment" zre defined by G.S. 130A-290 and are not incormporated by reference
and the defirition in 260,10 for "Contained" is not fncorporated by reference.
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(c) The following definition shall be substitated for "Contained®: “Conizined” means held iz a unit (including a
land-based unit as defined in this subpart) that mests the following criteria;

¢y

@
3

@

the unit is in good condition, with no leaks or other contiuning o infermittent unpermitted releases
of the hazardous secondary materlals or hazardous constituents originating from the hazardous
secondaty materials to the environment, and is designed, as appropriate for the hazardous
secondary materials, to prevent releases of hazardous secondary materials to the environmen:.
"Unpermitted releases” means releases that are not covered by a permit {such as a permit fo
discharge to water or air) and may include, but are not limited to, releases through sorface
iransport by precipitation runoff, releases to soil and groundwater, windblown dust, fugitive air
emissions, and catastrophic unit failures;

the unit is properly labeled or otherwise has a system (such as a log) to immediately identify the
hezardous secondary materials in the unit; and

the unit hoids hazardous secondary meterials that are compatible with other hazardous secondary
materjals placed in the wnit and is compafible with the materials nsed to consiryct the ymit and
addresses any potential risks of fires or explosions.

hazardous secondary materials in units that meet the spplicable requiremenis of 40 CFR parts 264
or 265 are presumptively contaied,

(d) The following additionu] definitions shall apply thronghout this Sub chapter:

{0
(2)
(3)
@

(3)

Histary Note:

“Bection” means the Hazardous Waste Section, in the Division of Wasts Manegement, Departrent
of Bavironmental Quality.

The "Department” means the Department of Environmental Quality (DEQ).

"Division" means the Division of Waste Manggement (D'WM).

"Long Tetm Storage” means the containment of hazardous waste for an indefinite period of time
in a faoility designed to be closed with the hazardons wasts in place.

"Off-site Recycling Facility" means any facility that receives shipments of hazardous waste from
off-site to be recycled or processed for recycling through sny process conducted at the freility, but
does not include any facifity owned or operated by a gemerator of hazardous waste solely ta

recycle theit own waste,

Authority G.8. 1304 294(z); 150B-21.6:

Eff. September 1, 1979

Amended BYf. June 1, 1989; Jyne I, 1988; February 1, 1987; October 1, 1986;
Transferred and Recadified from 10 NCAC 10F 0002 Eff, April 4, 1990;
Amended Bff. April 1, 1993; October 1, 1990; dugust 1, 1990;
Recodified from 154 NCAC 134 0002 Eff. December 20, 1995;
Amended Bf, dugust 1, 2000;

Temporary Amendment Eff. Janyary I, 2009

Amended Eff. Jufv 1, 2010;

Temporary Amendment Eff December 1, 20135,

Amended Eff. July 1, 2016.

15A NCAC13A 0103 PETITIONS - PART 260
() All rulemaking petitions for changes in this Subchapter shall be made in accordance with 154, NCAC 021 0501

(®) In applying the federal requirements incotporated by reforence in Paragraph (c) of this Rule, 15A NCAC 021
0301 shall be substituted for teferences fo 40 CFR 260.20.

(¢) 40 CFR 260.21 through 260.43 {Subpext C), "Rulomaking Petitions,” are incorporated by reference including
subsequent amendments and editions.

History Note:

Authority G.8. 1304-294(c); 1508-21.6;

Eff. November 19, 1980,

Amended Bff. June 1, 1988; May 1, 1987; Jannary 1, 1986; October 1, 1985;
Transferred and Recodified from 10 NCAC 10F .0028 Eff. April 4, 1990;
Amended Bff. Aprij 1, 1993; November I, 1991; Oclober 1, 1990,
Recodifled from 154 NCAC 134 .0003 Eff. December 20, 1996;
Amended Eff. dugust 1, 2000,

Temporary Amendment Eff. Jonuary 1, 2009,



Amended Eff July 1, 2010;
TFemporary Awmendment Eff. December 1, 2015;
Amended Eff. July 1, 2018,

15A NCAC 13A 0104 PUBLIC INFORMATION - PART 2

(a) The provisions concerning requests for nformation in 40 CFR 2.100 to 2,121 (Subpart A) are incorporated by
reference mchuding subsequent amendments and editions, except that 40 CFR 2.106(b), 2.112{f), and 2.12¢ are not
incorporated by reference.

(b) The following address for the Headquarters Freedom of Information Operations (1105) is substitsted for the
adidress 1200 Pennsylvania Ave., N.W,, Washington, DC 20460 in 40 CFR 2.106(s) and 2.213(): Division of Wastc
Management, 1646 Mail Service Center, Raloigh, NC 27699-1646,

(c) The provisions eoncerning coufidentizlity of business information in 40 CFR 2.201 to 2.311 (Subpart B) are
incosporated by reference including subsequent amendruents and editions, except that 40 CFR 2.209 (b) and (c),
2301, 2,302, 2.303, 2.304, 2.306, 2.307, 2.308, 2.309, 2.310 and 2.311 are not incorporated by reference.

Hisiory Note:  Authority G.S. 1304-294(¢); 150B-21.6;
Eff January 1, 1986,
Amended Eff. June I, 1988;
Transferved and Recodified from 10 NCAC I0F 0040 Eff. April 4, 1990;
Awended Efff August 1, 1990;
Recodified from 154 NCAC 134 .0005 Eff. August 30, 1996;
Amended Ef. April 1, 1993; Ociober 1, 1990;
Recodified from 154 NCAC 134 0004 Eff December 20, 1996;
Amended Eff. May 1, 2002; August 1, 2000,

15A NCAC 13A 0105 GENERAL PROGRAM REQUIREMENTS - PART 124
(8) 40 CFR 124.1 through 124.21 (Subpart A), "General Program Requirements”, ars incorporated by reference
including subsequent atnendments and editions, except that 40 CFR 124.2(c) is not incorporated by reference,
(b) 40 CFR 124.31 through 124.33 (Subpart B), "Specific Procedures Applicable to RCRA FPermits", are
incorporated by reference including subsequent amendments and editions, except that 40 CFR 124.31(g), 12432(a)
and 124.33(a) are not jncorporated by reference.

{1) The following shall be substituted for the provisions of 40 CFR 12431(a} which arc not

incorporated by reference:

{A) Applicability. The requirements of fhis section shell apply to all RCRA part B
applications seeking initial permits for hazardous waste management units and ghall also
apply o RCRA part B applications seeking renewal of permits for such units, where the
resiewal application is proposing a significant change o faeility operations, Fer the
purposes of this Section, a "sigaificant change” is any change that would qualify as a
class 3 permit modification under 40 CER 270.42.

(B) The reguirements of this Seciion do not apply to permit modifications under 40 CFR
27042 or to applications fhet are submitted for the sole purpose of conducting post-
closure activities or post-closure activities and corrective action at a facility.

) The following shall be substituted for the provisions of 40 CFR 124.32(a) which are not
incorporated by reference;

(&) Applicability. The requirements of this Section shall apply to all RCRA part B
applications seeking initial permits for hazardous wasts management yaits,

B) The requirements of this Section shall apply to RCRA part B applications seeking
renewal of permits for such units under 40 CFR 270.51.

©) The requirements of this Section do not apply to permit modifications under 40 CFR
270.42 or permit applications submitted for the sole puzpose of conducting post-closure
activities or post-closure activities and corrective action at a facility.

@) The following shall be substituted for the provisions of 40 CFR 124.33(a) which are not
incorporated by tefercnce; Applicability. The regnirements of this Sectien apply to all
applications sesking RCRA permits for hazardous waste management vnits.

History Note:  Authorily G.5. 1304-294(¢); 1508-21.6;



Eff November 19,1980,

Amended Bff. February 1, 1988; Ociober I, 1986; July 1, 1986; July 1, 1985;
Transferred and Recodified from 10 NCAC 10F 033 EfF dpril 4, 1990,
Recodified from 154 NCAC 134 0006 Eff August 30, 1990

Amended Eff April 1, 1993; October 1, 1990;

Recodified from 154 NCAC 134 0003 Eff December 20, 1996;

Amended Bff. August 1, 1998,

ISANCAC 13A.0106  IDENTIFICATION AND LISTING OF HAZARDOUS WASTES - PART 261

(@) 40 CFR 261.1 through 261.9 (Subpart A), "General" are incorporated by reference including subssquent
amendments and editlons.

(b) 40 CFR 261.10 through 261,11 (Subpart B), "Criteria for Identifying the Characteristics of Hazardous Waste
and for Listing Hazardous Waste” are incorporated by reference including subsequent amendments and editions,

(c} 40 CFR 261,20 through 261.24 (Subpast C), "Characteristics of Hazardous Waste” ats incorporated by reference
including subsegauent amendments and edifions,

(d) 40 CFR 261.30 throngh 261,37 (Subpart D),"Lists of Hazardous Wastes" are incorporated by reference
including subsequent amendments and editions.

(e) 40 CFR 261.38 through 26141 (Subpart E), "Exclusions/Exemptions" are incorporated by reference including
subsequent amendments and editions.

(H 40 CFR 261.140 through 261.151 (Subpart H), "Financial Requirements for Management of Excluded
Hazardous Secondary Materials" are incorporated by reference including subsequent amendments and sditions,

{2) 40 CFR 261.170 through 261.179 (Subpart ), "Use and Management of Containers” are incorporated by
referencs including subsegquent smendments and editions.

(k) 40 CFR 261.190 through 261,200 (Subpert J), "Tank Systerms" are incorporated by reference including
subsequent amendments and editions,

() 40 CFR 261.400 through 261.420 (Subpart M), "Emergency Preparedness and Response far Management of
Bxcluded Hazardous Secomdary Materials” are incotparated by reference including subsequent amendments and
editions.

() 40 CFR 251.1030 through 261.104% {Bubpart AA), "Air Fmission Standards for Process Vents" are incorporated
by reference including subsequent amendments and editions.

() 40 CFR 261.1050 throngh 261.1079 (Subpart BB), "Air Emission Standsrds for Equipment Leals" are
incorporated by reference including subsequent emendments and editians.

() 40 CFR 261.1080 through 261.1090 (Subpart CCJ, "Air Bmission Standards for Tanks and Coptainers® are
incorporated by reference including subsequent amendments and editions,

(m) The Appendices to 40 CFR Part 261 are incorporated by reference including subsequent amendments and

editions,

History Note:  Authority G.S. 1304-294(c); 1508-21.6;
Eff. November 19, 1980;
Amended Eff, June 1, 1988; February 1, 1988; December I, 1987:
August I, 1987
Transferred and Recodified from 10 NCAC 10F 0029 Eff April 4, 1990,
Recodified from 154 NCAC 134 .0007 Eff August 30, F999;
Amended Eff. Janyary 1, 1996; April 1, 1893; February I, 1992;
December 1, 1990;
Recodified from 154 NCAC 134 .0006 Eff, December 20, 1996;
Amended B April I, 2007; August 1, 2000;
Temporary Amendment Eff Janugry 1, 2009;
Amended Bff July 1, 2610;
Temparary Amendment Eff December 1, 2015;
Amended EF, July I, 2016.

1SANCAC 13A..0107  STDS APPLICABLE TO GENERATORS OF HAZARDOUS WASTE - PART 262
{2} 40 CFR 262.10 through 262.12 (Subpart A), "General" are incorporated by reference inchrding subsequent
amendments and editions.
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(b} 40 CFR 262.20 through 262.27 (Subpart B), "The Manifest" ate incorporated by reference including subsequent
amendments and editions, ] .

(c) 40 CFR 262.30 through 262.34 (Subpart C), *Pre-Transport Requirements” ats ingorporated by reference
including subsequent amendments and editions,

(@) 40 CFR 26240 through 26244 (Subpart D), "Recordkesping and Reporting" ate incorporated by reference
ineluding ‘subsequent amendments and editions. In addition, a generator shall keep records of inspections and
results of inspections required by Section 262.34 for at least three years from the date of the inspection,

(6} 40 CFR 262,50 through 262.58 (Subpart E), "Exports of Hazardous Waste" are incorporated by reference

inelnding subsequent amendments and editions.
() 40 CFR 262,60 (Subpart F), "Tmports of Hazardous Waste" is incorporated by reference including subsequent

amendments and editions.

(g) 40 CFR 262.70 (Subpart G), "Farmers" is incorporated by reference including subsequent amendments and
editions.

(h) 40 CFR 262.80 through 262.89 (Subpatt H), "Transfrontier Shipments of Hazardous Waste for Recovery within
the OECD" are incarporated by reference including subsequent amendments and editions, except that 40 CFR.
262.89(e) is not incorporated by reference.

( 40 CFR 262.200 through 262.216 (Subpart K), "Alternative Reguirements for Hazardous Waste Determination
and . Aceumulation of Unwanted Material for Laboratories Owned by Eligible Academic Entities” is incorporated by
reference inchiding subseqnent amendments and editions,

() The appendix to 40 CER Part 262 is incorporated by reference including subssqueat arnendments and editions.

History Note:  Authority G.S. 1304-294(c); 150B-21.6;
Eff. November 19, 1980;
Amended Eff December 1, 1988; June I, 1988; August I, 1987; May 1, 1987;
Fransferred and Recodified from 10 NCAC 10F 0030 Bff April 4, 1990,
Amended Eff. dugust 1, 1990;
Recodified from 154 NCAC 134 0008 Eff. August 30, 1990;
Amended Eff. April 1, 1993; October 1, 1990;
Recodified from 154 NCAC 134 .0007 Eff. December 20, 1996;
Amended Eff, Fuly 1, 2616; April 1, 2010; November 1, 2007; January 1, 2007, dpril 1, 2001;

August 1, 1998,

15A NCAC 13A.,0108  STDS APPLICABLE TO TRANSPORTERS OF HAZARDOUS WASTE - PART
263

{(2) 40 CFR 263.10 through 263.12 (Subpart A), "General” ate incorporated by reference including subsequent

armendments and editions.

{b) 40 CFR. 263.20 through 263.25 (Subpart B), "Compliance With the Menifest Syster and Recordkeeping” are

incorporated by reference including subsequent amendmenis and editions,

{c) Upon discovering a significant manifest discrepancy, the transporter shall attempt to reconcile the discrepancy

with the waste generator (s.g. with telephone conversations). If the discrepansy is not resolved within 15 days after

receiving the waste, the transparter on the 16th day shall submit to the Department a letter desceibing the

discrepancy and atiempts to reconcile it with a copy of the manifest or shipping paper &t issus,

(d) "Manifest discrepancies™ means differences between the quantity or type of hnzardous waste designated on the

manifest or shipping paper, and the quantity or type of hazardous waste a transporter actually transports, Significant

discrepancies in quantity shall be es follows: for bulk waste, variations greater than 10 percent in weight; and, for

baich wasts, any variation in piece count (e.g. a disorepancy of one drur in & truckload). Significant discrepancies

in type are obvious differences that may be discovered by inspection or waste analysis {e.g. waste solvent substituted

for waste acid, or toxic constifuenss not reported on the manifest or shipping paper).

() 40 CFR 263.30 through 253.31 (Subpart C), "Hazardous Waste Discharges" are incorporated by reference

in¢luding subsequent amendmenis end editions,

History Note:  Authority G.S. 1304-2%4(c); 1508-21.6;
Eff. November 19, 1980;
Amended Eff, June 1, 1988 4ugust 1, 1987; May 1, 1987; Oclober I, 1985;
Transferred and Recodified from 10 NCAC 10F 0031 Eff. April 4, 1990,
Recodified from 154 NCAC 134 .0009 Eff. Angust 30, 1990;
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Amended Eff. April 1, 1993; Qciober 1, 1990:
Recodified from 154 NCAC 134 ,0008 Eff. December 20, 1996
Amended Eff. July 1, 2016; dugust 1, 2000,

ISANCAC 13A .0109 STANDARDS FOR QWNERS/OPERATORS OF HWTSD FACTILITIES - FPART
264

(8} Any person who treats, stores or disposes of hazardous wasts shall comply with the requirements set forfk in this
Section. The treatment, storage or disposal of hazardous waste is prohibited except as provided in this Section.
(b) 40 CFR 264.1 through 264.4 (Subpart A), "General®, are incorporated by reference including subsequent
amendments and editions.
(c) 40 CFR 264.10 through 264.19 (Subpart B), "General Facility Standards", are incorporated by reference
including subsequent amendments and editions.
{d) 40 CFR 26430 throngh 264.37 {Subpart C), "Preparednsss and Prevention”, are incorporated by reference
including subsequent amendments and editions,
(e) 40 CFR 264.50 through 264,56 (Subpart D), "Contingency Plan and Bmergency Procedures”, are incorporated
by reference including subssquent amendments and editions,
(£) 40 CFR 264,70 throngh 264.77 (Subpart E), "Menifest System, Recordkeeping, and Reporting", are incorporated
by reference including subsequent amendments and editions,
(g) 40 CFR 264.90 through 264.101 (Stbpart F), "Releases From Solid Waste Mansgement Uniis", are incorporated
by reference including subsequent amendments and editions, For the purpose of this incorporation by reference,
"January 26, 1983" shall be substituted for "fuly 26, 1982" contained in 40 CER 264.20(a)(2).
(h) 40 CFR 264.110 through 264.120 (Subpart G), "Closure and Post-Closure”, ate incorporated by reference
imcluding subseqyent amendments and editions.
{) 40 CFR 264.140 throngh 264,151 (Subpart H), "Financial Requirements", are incorporated by reference
fneluding subsequent amendments and editions, except that 40 CFR 264.143(a)(3), {)(4), (a}(5), (3}(6), 40 CFR
264.145(a)(3), (a)(4), (2)(5), and 40 CFR 264,15 1{a)(1), Section 15 are not incorporated by reforence,

(1) The following shall be substitoted for the provisions of 40 CFR 264.143(a)(3) which were not

incorperated by reference: )

The owner or operatar shall deposit the fill amount of the clostre cast estimate at the time the

fund is established. Within one year of February 1, 1987, an owner or operator nsing a closurs

trust fund established prior to February 1, 1987, shall deposit an amount into the fimd so that its
value after this deposit at least equals the amount of the cirrent closnre cost estimate, or shatt
obiain other finaucial assurance as specified in this Section.

) The following shall be substitated for the provisions of 40 CFR 264.143(2)(6) which were not
incorporated by reference:

After the trust fund is established, whenever the current closurs cost estimate changes, the owner

or operator shall compare the new estimate with the tmstes's most recent anmual valuation of the

trust fund. If the valve of the fund is Jess than the emount of the new estimate, the owner or
operator within 60 days aftar the change in the cost estimate, shall sifher deposit an amount into
the fund so that its value after this deposit at feast equals the amount of the current closnre cost
estimate, or obtain other financial assurance as specified in this section to cover the difference.

3) The following shall be substitated for the provisions of 40 CFR 264.145(a)(3} which were not
incerporated by referenco:

(A) Except as otherwise provided in Part (i))(3)(B) of this Rule, the owner or operator shall
deposif the full amount of the post-closure cost estimate at the time the fand is
ostablished,

®) If the Departmens finds that the owmer or operator of an inactive hazardous waste
disposal unit cannet provide financial assurance for post-closure through any other option
{e.g. surety bond, letier of credit, or corporate guaraniee), a plan for annuel payments to
the trust fund over the term of the RCRA post-closure permit may be established by the
Department as p pérmit condition,

4 The following additional requirernent shall apply:

The trustee shall notify the Department of payment to the irust fund, by certified mail within 10

days following said payment to the frust fund, The notice shall contain the name of the Grantor,

the date of payment, the amount of payment, and the corrent value of e trust fund.




) 40 CFR 264.170 through 264.179 (Subpart I), "Use and Management of Containers”, ate incorporated by
reference including subsequent amendments end sditions,

(k) 40 CFR 264190 through 264.200 (Subpart T}, "Tatk Systems”, are incorporaied by reference including
subsequent amendutents and editions.

() The following are requirernents for Swrface Impoundments:

1 40 CER 264.220 through 264,232 (Subpart X, "Surface Impoundments”, are incorporated by
reference including subsequent amendments and editions.

2 The following are additional standards for surface impoundments:

&) The liner system shall consist of at least two liners;

®) Artificial iners shall be equal fo or greater than 30 mils in thickness;

© Clayey liners shall be equal to or greater than five feet in thickness and have 2 maximum
permeability of 1.0 x 10-7 cm/see;

[er)} Clayey liner soils shall have the same characteristios as described in Subparts
OB, (EHD), (iv), (vi) and (vii) of this Rule;

(E) A leachate collection system shafl be constructed between the npper liner and the bottorn
liner;

£ A Teachate detection system shall be constructed below the boitom liner; and

&) Surface impoundments shall be constrocted in such a mamer to prevent landsliding,
slippage or slumping.

(m) 40 CFR 264.250 through 264.259 (Subpart L), "Wasts Piles", are incorporated by reference including
subsequent amendments and editions.

{n) 40 CFR 264.270 through 264.283 (Subpart M), "Land Trestment", are incorporated by reference including
subsequent ametidments and editions.

{o) 40 CFR 264.300 through 264.317 (Subpart N), "Landfills", are incorporated by reference including subsequent
amendments and editions.

() A long-term storage facility shall meet groundwaler protection, closure and post-closure, and financial
requirements for disposal facilities as specified in Paragraphs (g), (b}, end (i) of this Rule.

(@) 40 CFR 264.340 through 264.351 (Subpart 0}, "Incinerators”, are incorporated by reference ncluding
subsequent amendments and editions,

(1) The following are additional location standards for facilities: _

(hH In eddifion to the Jocation standards set forth in 15A NCAC 13A .0109(c), the Department, in
determining whether to issue & permit for a hazerdons waste menagement facility, shall consider
the risks posed by the proximity of the facility to water table levels, flood plaivs, water supples,
public water supply watersheds, mines, natural resources such as wetlands, endangered species
habitets, parks, forests, wilderness arcas, and historical sites, and population centers and shall
consider whether provision has been made for buffer zones as required by this Rule. The
Department shall also consider ground water trave] time, soil pH, soil cation cxchange cApacity,
goil composition and permeability, slope, climate, local land use, transportation factors such g8
proximity to waste generators, route, route saftty, and method of transportation, aesthetic factors
such as the visibility, appesrancs, and noise level of the facility; potential impeact on ajr quality,
axistence of seismic activity and cavernous bedrock. The basis for issuing or denying the permit
are found in 40 CFR. 264 as adopted by reference in this Rule.

@) The foliowing minimum separstion distances shall be required of all hazardous weste management
faoilities excopt that existing facilitics shall be required to mest these minimum separation
distances to the maximum extent feasible:

(A) All hazerdous waste mapagement fecilities shall be located at least 0,25 miles from
ipstitutions ncluding but not limited to schools, health care facilities and prisons, ualess
the owmer or operator can demonsirate that o tisks shall be posed by the proximity of the
facility.

{B) All hazardous waste treatment and siorage facilities shall comply with the following
separation distances: all hazardous waste shall be treated and stored @ minimum of 50 feet
from the property line of the facility; except that all hazardous waste with ignitable,
incompatible or reactive characteristics shall be treated and stored 8 mininrum of 200 feet
from the property line of the facilily if the area adfacent to the facility s zoned for any
use other than industrial or is not zoned.
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[(®)] All hazardons waste landfills, long-term storage facilities, Jand treatment facilities and
surface impoundtuents, shall comply with the following separation distances:

() All hazardons waste shall be lucated a minimnm of 200 fest from the property
Line of the facility;

(i) Each hezardous waste landfill, long-term stomge or surface imponndment
facility shall be constructed so that the bottom of the facility is 10 feet or more
above the historica] high ground water level, The histotical high greund water
Tevel shdll be determined by measuring the seasonal high ground water levels
and predicting the Jong-term maximum high ground water lsvel from pnblished
data on similar North Carolina topographic positions, elevations, geology, and
cHmate; and

(D) All hazardous waste shall be located & minimum of 1,000 feet from the zone of
influence of any existing off-site gronnd water well used for drinking water, and
outside the zone of influence of any existing or planned on-site drinking water
well.

19)] Hazardous waste storage and treatment facilities for liquid waste that is clagsified as TC
toxie, foxic, or acwlely toxic and is stored or treated in tanks or containers shall not be
located:

{1} in the recharge aree of an aquifer which is designated as an existing sole
drinking water source as defined in the Safe Drinking Water Act, Sectlon
1424(e) [42 US.C. 300h-3(c)] vnless an adeguais secondary confainment
system, as described in 4C CFR 264 as adopted by reference in this Ruls, is
constructed, and after consideration of applicable factors in Subparagraph {0(3)
of this Rule, the owner or operator can demonstrate no risk to public heglih;

(ii) within 200 feet of surface water impoundments or surface water stream with
contiguous flow as defined by the United States Geological Survey;

(i) in an atea that will allow direct surface or subsurface discharge to WS-, WS-II
or 84 waters or a Class I Rescrvoit as defined in 154 NCAC 02B .0200 and
15ANCAC 13C .0102;

(iv) in an area that will allow direct susface or subsurface discharge to the watershed
for a Class I or II Reservoir as defined in 15A NCAC 18C .01 02;

) within 200 feet horizontally of a 100-vear floodplain slevation;

{vi} within 200 feet of a seismically active area as defined in Paragraph (¢) of this
Rule; and

(vif)  within 200 feet of a mine, cave, or cavernous hedrack,

The Department shall require any hazardons waste management facility to comply with greater
separation distances or other protective measurss when necessary to avoid msks posed by the
proximity of the facility to water tzble levels, flood plains, water supplies, public water sapply
watersheds, mines, natural resources such as wetlands, endangered species habitais, parks, forests,
wilderness areas, and historical sites, and population centers or to provide a buffar zone as
required by this Rule. The Department shall also require proteclive measures when necessary io
avoid unreasonable risks posed by the soil pH, sofl cation exchange capacity, soil composition and
permeability, climate, transportation factors such as proximity to waste generators, route, route
safity, and method of transportation, aesthetic factors such as the visibility, appearance, and noise
level of the facility, potentiel impact on air quality, and the existence of seismic activity and
cavernous hedrock. In determining whether to require greater sepamation distances or other
protective meesures, the Department shall consider the following factors:

(A) All proposed hazardous waste activities and procedures 1o be associated with the transfer,
storage, treatment or disposal of hazardous waste at the facility;

(B) The type of hazardous wasts to be treated, stored, or disposed of at the facility,

(83} The volume of waste to be treated, stored, or disposed of at the facility;

D) Land use issues inclnding the number of permanent residents in proximity to the facility
and their distance from the facility;

{B) The adequacy of facility design and plans for containment and control of sudden and
non-sudden accidental evenis in combination with adeqeate offsite evacuation of
potentially adversely impacted populations;
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Other land use issoes including the mumber of institutional and commercial structures
such as airports and schaols in proximity to the fucility, their distance from the facility,
and the particular natiwe of the activities that take place in those structures;

The lateral distance and slope from the facility to surfuce wafer supplies or to watersheds
draining ditectly into surface water supplies; .

The vertical distance, and type of soils and geologic conditions separating the facility
from the water table;

The direction and rate of flow of ground water from the sites and the extent and reliability
of on-site and nearhy data conceming seasonal and long-term grovndwater level
fluctuations;

Potential air emissions including rate, direction of movement, dispersion and exposure,
whether from planned or aceidental, nncontrolled releases; and

Any other relevan factors.

The following are additional location standards for landfills, long-term storage facilittes and
hazardous waste surface impoundments:

&)

®

©

A hazardous waste landfill, long-term storage, or a surface impoundment facility shall not

be located:

(i) - In the recharge area of an aquifer which is en existing sole drinking water
source;

(i) Within 200 feet of a surface water stream with continuous flow as defined by the
United Statss Geological Survey;

(idi} n an ares that will allow direct surface or subsurface discharge to WS-I, WS-U
or SA waters or a Class III Reserveit as defined in 15A WCAC 02B .0200 and
I5ANCAC 18C .0102;

(iv) In an area that will allow direct surface or subsurface discharge to g watershed
for a Class { or II Reservoir as defined in 15A NCAC 18C .0102;

) Within 200 feet horizontally of a 100-year flood hazard elevation;

(vi) Within 200 feet of a seismically active area as defined in Paragraph () of this
Rule; and

(vi)  Within 200 feet of 2 mine, cave or cavernous bedrock,

A hazardous waste landfill or long-term storage facility shall be located in geolopic

formations with the following soil characteristics:

@) The depth of the unconsolidated soil materals shall be equal 1o or greater than
20 feet;

(i) The percentage of fine-grained soil material shall be equal to or greater than 30
percent passing through a number 200 sieve;

(i) Soil lignid limit shall be equal to or greater than 30;

v Soil plasticity index shall be equal to or greater than 15;

") Soil compacted hydtaulic conductivity shall be a maximum of 1.0 x 107 co/sec;

(vi} Soil Cation Bxchapge Capacity shall be egual fo or greater than 5
milliequivalenis per 100 grams,;

{(vii)  Soil Potential Volume Change Tndex shall be equal to or less than 4; and

(vii)  Sofls shall be underlain by a geologic formation having a rock quality
designation equal to or greater than 75 percent.

A hazardous wasts landfill or long-term storage facility shall be locsted in areas of low to

moderate relief to the extent necessary to prevent landsliding or slippage and slumping,

The site may be graded fo comply with this standard.

All new hazardous waste impoundments that close with hazardous waste residues left in place
shall comply with the standards for hazardous waste landfills in Subparagraph (£}{4) of this Rule
unless the applicant can demonstrate that equivalent protection of public health and environment is
afforded by soms other standard.

The owners and operators of all new hazzrdous waste management facilities shall constyuet and
meinfain & minimim of two observation wells, one upgradient and one downgradiest of the
proposed facility; and shall establish background groundwater comcentrations and momnitor
annually for all hazardous wastes that the owner or aperator proposes to store, freat, or dispose at
the facility,
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N The owners and operators of all new hezardous waste facilities shall demonstrate that the
community has hed an opportunity to perficipate in the siting process by complying with the
following:

(A) The owners and operators shall hold at Jeast one public meeting in the county in which
the facility is fo be located to inform the community of all hazardons waste management
activities including but not Limited to: the hazardous properties of the weste to be
managed; the type of management proposed for the wastes; the mass and volume of the
wastes; and the source of the westes; and to allow the community to identify spegific
health, safety and environmental concems or problsms expressed by the comommity
related fo the hazardous waste activities associated with the facility. The owners and
operators shall provide a public notice of this meeting at least 30 days pror to the
mesting, Public notice shall be doowmented fn the foility permit application, The
owners and operators shall submit as part of the permit application a complete written
trenseript of the meeting, all written material submitted that represents comnmmify
concerns, and all ofher relevant written material distributed or used at the mesting, The
writien trensoript and other written material submitted or nsed at the meeting shall be
submitied to the local public library closest to and in the county of the proposed site with
4 request that the information be made available to the public.

®) For the purposes of this Rule, public notice shall inelude; notification of the boards of
county comrmigsioners of the county where the proposed site is to be located and all
contigrous counties in North Carolina; a legal advertisement placed in a NEWSPAPET OF
newspapers serving those counties; and provision of 2 news release io at least one
newspaper, one radio station, and one TV station serving these conntics. Public notice
shall include the time, place, avd purpose of the meetings required by this Rule.

©) No less than 30 deys after the first public meeting transctipt is available at the local
public library, the owners and operators shall hold at least one additional public meehing
in order to attempt to resolve commmunity concerne, The owners and opemators shall
provide publie notice of this mesting at least 30 days prior to the meeting. Public notice
shall be documented in the facility permit application. The owners and operators shall
submit as part of the permit application a complets written transcript of the meeting, all
written materie] submitted that represents community concerns, ixd all other relevant
written material distributed or used at the meeting,

D) The application, written franscripts of all public mestings and any additional material
submitted or used af the meetings, and any additions or costections to the application,
including any responses to notices of deficiencies shall be submitied to the logal library
closest to and in the county of the proposed site, with & request that the information be
made availsble 1o {he public until the permit decision is made.

E) The Depariment shall consider unresolved community concerns in the permif review
process and impose final petmit conditions based on sound scientific, health, safety, and
environmental principles as anthorized by applicable laws or rules.

(s) 40 CFR 264.550 through 264.555 (Subpart 8), "Special Provisions for Cleanup”, ate incorporated by reference
including subsequent amendments and editions,

{f) 40 CFR 264.570 through 264.575 (Subpart W), "Drip Pads", ars incorporated by reference including subsequeitt
amendments and editions.

() 40 CFR 264.600 throngh 264.603 (Subpart X), "Miscellaneous Units", are incorporated by reference including
subsequent amendments and editions,

(v) 40 CFR 264.1030 through 264.1049 (Subpart AA), "Air Bmission Standards for Process Veats", are
imcorporated by reference fncluding subsequent amendments and editions.

(w) 40 CFR 264.1050 through 264.1079 (Subpart BB), "Air Emission Standards for Equipment Leaks", arc
incarporated by refersnce including subsequent amendments and editions.

(x) 40 CFR 264.1080 through 264.1091 {(Subpart CC), "Air Emissicn Standards for Tanks, Surface Impoundments,
and Containers", are incorporated by reference including swbscquent amendments and editions,

() 40 CFR 264.1100 through 264.1102 (Subpart DD), "Containment Buildings", arc incorporated by reference
including subsequent amendments and editions,

{2} 40 CFR 264.1200 through 264.1202 (Subpart EE), "Hezardons Waste Munitions and Explosives Storage”, are
incotporated by reference including subsequent amendments and editions,
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{an) Appendices to 40 CFR Parl 264 are incorporated by reference fncluding subsequent amendments and editions.

History Note:  Authority G.S. 1304-294(c); 1508-21.6;
Eff November 19, 1980,
Amended Eff, Navember 1, 1989; June 1, 1989; December 1, 1938; February I, 1988;
Transferred and Recodified from 10 NCAC 10F .0032 Eff. April 4, 1990;
Amended Eff, August I, 1990;
Recodified from 154 NCAC 134 ,0010 Eff. August 30, 1990;
Amended B July 1, 1995; October 1, 1993; April 1, 1993; October I, 1992;
Recodified from 154 NCAC 134 .0009 Eff: December 20, 1996;
Amended Eff, August 1, 2004; April 1, 2001 April 1, 1999,

15A NCAC 13A.,0110 INTERIM STATUS §TDS FOR OWNERS-OF OF HWTSD FACILITIES - FPART
65

{a) 40 CFR 265.1 through 2654 (Subpart A), "General®, are incorporated by reference including subsequent

amendments and editions,

(B) 40 CFR 265,10 through 265,19 (Subpert B), "General Facility Standards", are incorporated by reference

including subsequent amendments and editions.

{¢) 40 CFR 265.30 through 265.37 {Subpart C), "Preparedness and Prevention”, are incorporated by reference

including subsequent amendments and editions, except that 265,35 is not incorporated by reference,

The following shall be substituted for the provisions of 265,35,

Required aisle space: The owner or operator must maintain aisle spacs of at least two feet to allow the unobstructed

movement of personnel, fire prevention equipment, spill control equipment, and decontamination equipment io any

area of facility operation in an emergency.

(d) 40 CFR 265.50 through 265.56 (Subpatt D), "Contingency Plan and Emergency Procedures', are incorporated

by reference including subsequent amendments and editions.

(¢) 40 CFR 265.70 through 265.77 (Subpart E), "Manifest System, Recordkeeping, and Reporting”, are

incorporated by reference inchuding subsequent amendments and editions.

(0 40 CFR 265.90 through 265.94 (Subpart F), "Ground-Weter Monitoring”, are incosporated by reference

inchuding subsequent amendments and editions.

{g) 40 CFR 265.110 through 265.121 (Subpart G), "Closyre and Post-Closure", are incorporated by reference

incinding subsequent amendments and editions,

(n) 40 CFR 265.140 throngh 265,151 (Subpart H), "Financial Requirements”, are incorporated by reference

ingluging subsequent amendments and editions, except that 40 CFR 265.143(a)(3), (8)(4), (8)(5), (2)(6), and 40 CFR

265.145@@)3), (2)(4), (a)(5), are not incorporated by reference.

1) The following shall be substituted for the provisions of 40 CFR 265.143(a)(3) which were not
incorporated by reference: The cwnet ot operator shall deposit the fufl amount of the cloanre cost
estimate at the time the fund is established. By November 19, 1981, an owner or operator using a
closgure trust fund established prior to November 19, 1980 shall deposit an amount into the fuud so
that its value after this deposit ut least equals the amonnt of the current closure cost estimate, or
shall obtain other financial assurance as specified in this Section,

@ The following shall be substituted for the provisions of 40 CFR 265. 143(&)(6) which were not
fncorporated by reference: Afier the trust fomd js established, whenever the current closure cost
estimate changes, the owner or operstor shall compare the new estimate with the frustee's most
rocent anmual valuation of the tast fund. If the value of the fund is less than the smount of the
new estimate, the owaer or operator within 60 days afier the change in the cost estimate, shall
cither deposit an amount info the fiund so that its value after this deposit at Jeast equals the ataount
of the curtent closure cost estimate, or obiain other fipancial assusance as specified in this Section
to cover the difference; and

(3) The following shall be substituted for the provisions of 40 CFR 265.145(a)(3) which were not
incorporated by reference: -

{A) Fxcept as otherwise provided in Part (R)(3)(B) of this Rule, the owner or operator shall
deposit the full amount of the post-closure cost estimate at the time the fund is
established.

(B) If the Department finds that the owner or operstor of an inactive hazardous waste
disposal uait cannot provide financial assurance for post-closure through any other option
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{e.g. surety bond, letter of credit, or corporats guarantee), a plan for anmzal payments to
the trust fund during the interim status period shell be established by the Depariment by
use of an Administrative Qrder,
(D 40 CFR 265,170 through 265,178 (Subpert I), “Use and Managerment of Containers", are mcorporated by
reference including subsequent amendments and editions, Additionally, the owner or operator shall keep records
and results of required inspections for at least three years from the date of the inspsction.
(D 40 CFR 265.190 through 265.202 (Subpart J), "Tank Systems®, are incorporated by reference including
subsequent amendments and editions,
(k) 40 CFR 265220 through 265231 (Subpart K), "Surface Impoundments”, are incomorated by reference
including subsequent amendments and editions.
(D 40 CFR 265250 through 265260 (Subpart L}, "Wasis Piles", are incorporated by reference imcluding
subsequent amendmerns and editions.
{m) 40 CFR 265.270 through 265.282 (Subpart M), "Land Treatment", are incorporated by reference including
subsequent amendiments and editions.
{©) 40 CER 265.300 through 265.316 (Subpart W), "Landfills", are incorporated by reference includimg subsequent
smendmenis and editions.
{0) 40 CFR 265.340 through 265,352 (Subpart O), "Incinerators”, are incorporated by reference including
subasquent amendments and editions,
{#} 40 CFR 265.370 through 265.383 (Subpert F), "Thermal Treatment”, ars fcorporated by reference including
subsequent amendments and editions,
(@ 40 CFR 265400 through 265406 (Subpart Q), "Chemical, Physical, and Biofogical Trestment”, are
incorporaied by reference including subsequent amendments and editions,
(r) 40 CFR 265.440 through 265.445 {Subpar: W), "Drip Pads", are incorporated by reference including snbsequent
amendments and editions.
(8) 40 CPFR 265.1030 through 265.1049 (Subpart AA), "Air Emission Standards for Process Vents", are
incorporated by referenice including subsequent amendments and editfons,
() 40 CFR 265.1050 through 265.1079 (Subpart BE), "Air Hmission Standards for Bquipment Leaks", are
mcorporated by reference including subsequent amendments and editions.
{u) 40 CFR 265.1080 through 265.1091 (Subpart CCJ, "Air Emission. Standards for T anks, Surface Impoundments,
and Containers", are incorporated by reference including subsequent amendments and editions.
(v) 40 CFR 2651100 through 265.1102 (Subpart DD}, "Containment Buildings", are incorporated by reference
including subsequent amendments and editdons,
(w) 40 CFR 265.1200 through 265.1202 (Subpart EE), “Hazardous Waste Munitions and Explosives Storage®, are
ncorporated by reference incTuding subsequent amendments and editions,
(x) Appendices to 4¢ CFR Part 263 are incorporated by reference including subsequent amendments and editions.

History Note:  Authority G.S. 1304-294(c); 1508-21.6:
Fff November 19, 1980;
Amended Eff. June 1, 1989; December 1, 1988; June 1, 1988; February 1, 1988;
Transferved and Recodified from 10 NCAC 10F 0033 Ef Apri] 4, 1990;
Recodified fram 134 NCAC 134 .0011 Ef. dugust 30, 1990;
Amerded Bff: July I, 1995; April 1, 1993; Ociober 1, 1992; February 1, 1992;
Recodified from 154 NCAC 134 0010 Bff. December 20, 1996,
Amended Eff. November 1, 2005; August 1, 2000; April 1, 1999,

ISANCAC13A.8111  STDS FOR THE MGMT OF SPECIFIC HW/TYPES HWM FACILITIES - PART
266

{a) 40 CFR 266.20 through 266.23 (Subpart C), “Recyclable Materials Used in 2 Mammer Constituting Disposal”,

are incorporated by reference including subsequent amendments and editions,

(b) 40 CFR 266.70 (Subpart F), "Recyclable Materials Utilized for Precious Metal Recovery", is incorperated by

reference including subsequent amendments and editions. Offsite tecycling facilities that recsive materials

desoribed in 40 CFR 266,70(a) must manage the materials in accordance with and comply with 40 CFR 262.34(a) as

incorporated by reference in 15A NCAC [3A 0107(c), excluding 262,34(a)(3). Each container and tark holding

recyclable materials at off-site precious mefal recyoling facilities mmst be labeled or marked with the words,

"Recyrlable Material".
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{¢) 40 CFR 266.80 (Subpart G), "Speut Lead-Acid Batiories Being Reclaimed”, is incorporated by reference
including subsequent amendments and editions. )

(d) 40 CFR 266.100 through 266.112 (Subpart H), "Hazardons Waste Burned in Boilers and Industrial Fumnaces®,
are incorporated by reference including subsequent amendments and editions.

() 40 CFR 266.200 through 266.206 {Subpari M), "Military Munitions®, are incorporated by referetce including
subsequent smendments and editions.

(© 40 CFR 266.210 tuough 266.360 (Subpart N), "Conditlonal Bxemption for Low-Level Mixed Waste Storage.
Treatment, Transportation and Disposal®, are incorporated by reference including subsoquent amendments and
editions.

() Appendices to 40 CFR Part 266 are incorporated by reference including subsequent smendments and editions,

History Note:  Awthority G.5. 1304-294(c); 150B-21.6;
Eff. July 1, 1985;
Amended Bff, June 1, 1998; June 1, 1988; February I, 1988; December 1, 1987,
Transferred and Recodified from 10 NCAC 10F 0039 Eff. April 4, 1990,
Recodified from 154 NCAC 134 0012 Eff August 30, 1990;
Amended EF. January 1, 1995; dpril 1, 1993; dugust i, 1951; October 1, 1950,
Recodifled from 154 NCAC 134 0011 Eff. December 20, 1996,
Amended BEff. April 1, 2006; April 1, 2003; April 1, 1999; August 1, 1996.

15A NCAC 134 .0112  LAND DISPOSAL RESTRICTIONS - PART 268

(a). 40 CFR 268.1 throngh 268.14 (Subpatt A), "General", are incorporated by reference including subsequent
amendments and editions.

(b) 40 CPR 268.20 ithrough 268.39 (Subpast C), "Prohibitions on Land Disposal®, are mcorporated by referetice
including subsequent amendments and editions, except that 40 CFR 268.21 through 268.29 are not incorporated by
reference.

{6} 40 CFR 268.40 through 268.49 (Subpart 1), "Treatment Standards”, are incorporated by reference inchnding
subsequent amendments and editions.

(d) 40 CFR 268.50 (Subpart E), "Prohibitions on Storage”, is incorporated by reference including subsequent
amendments and editions.

{€) Appendices to 40-CFR Paxt 268 are incorporated by reference including subsequent amendments and editions.

History Note:  Authority G.S, 1304-294(c); 130B-21.6;
Eff August 1, 1987;
Amended Eff. June 1, 1920; June 1, 1989; June I, 1988; February 1, 1988;
Transferred and Recodified from 10 NCAC 10F 0042 Eff. April 4, 1990;
Recodified from 154 NCAC 134 ,0013 Eff. dugust 30, 1990;
Amended Eff. April 1, 1993; January 1, 1995; Apvit 1, 1993; February I, 1991,
Recodified from 154 NCAC 134 .0012 Bff December 20, 1996;
Amended Eff. November I, 2005, August 1, 2000; August 1, 1998,

1SANCAC 13A 0113  THE BAZARDOUS WASTE PERMIT PROGRAM - PART 270
(a) 40 CFR 270.1 through 270.6 (Subpart A), "General Information", arc incorporated by reference including
subsequent amendments and editions. For the purpose of this incorporation by reference, "January 26, 1983" shall
be substituted for "July 26, 1982" contained in 40 CER 270.1(c). .
(b} 40 CFR 270.10 #hzough 270.29 {Subpart B), "Permit Application®, are ncorporated by reference including
subsequent amendments snd editions.
{¢) The following are edditional Part B information reguirements for all hazardous wasie facilities:
(1) Description and doswmentation of the public meetings as required in 15A NCAC 13A .0109(0(7);
) A description of the hydrological and goological properties of the site including flood plains, depth
to water table, ground water travel tims, seasonal and long-term gronadwater level flucmations,
proximity to public water supply watersheds, consolidated rock, sofl pH, soil cation exchange
capacity, soil characteristics and composition and permeability, existence of cavernous bedrock
and sefsmic Zctvity, slope, mines, climate, Jocation and withdrawal rates of surface watet users
within the immediatc drairage basin aud well water users within a one mile radins of the facility;
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water quality information of both surface and groundwater within 1000 feet of the facility, and a
description of the local air quality;

3) A description of the facility's proximity to and potential impact on wetlands, endangered species
habitats, parks, forests, wildernese areas, historical sites, minss, and air quality:

4 A description of local land use inclnding residential, industral, commercial, recreational,
agrieultural and the proximity io schools and airports;

5 A desonption of the proximity of the facility to waste gencrators and population centers; a
description of the method of waste transportation; the comments of the local community and state
trensportation authotity on the proposed route, and routs safety. Comments shall include proposed
alternative routes and restrictions necessary o protect the public health;

(6 A description of facility aesthetic factors including visibility, appestance, and noise Jevel; and

) A description of any other objective factors that {he Department determines are reasonably related
and relevant to the proper siting and operation of the facility,

(d) In addition to the specific Part B information requirements for hazardous weste disposal facilities, vwners and
operators of hazardoys waste landfills or longterm storage facilities shall provide the following information;

(O Design drawings and specifications of the leachate collection and remaoval systemy;

@ Design drawings and specifications of the artificial impervious liner:

3) Design drawings and specifications of the clay or clay-like liner below the artificial Iiner, and a
description of the permeability of the clay or clay-like liner; and

4 A description of how hazardous wastes will be treated prior to placement in the facifity.

{(¢) In addition to the specific Part B information requirements for surface impoundments, owners and operators of
surface inmpoundments shall provide the following information:

(1 Besign drawings and specifications of the leachate collection and Temoval systemm;

(2) Design drawings and specifications of all artificial fmpervious Heers;

(33 Design drawings and specifications of all clay or clay-like liners and 2 description of the clay ar
clay-like liner; and

%) Design drawings and specifications that show that the facility has boen constructed in 2 manner
that will prevent landsliding, slippage, or slumping,

(£ 40 CFR 270.30 through 270.33 (Subpart C), "Permit Conditions”, are incorporated by refersnce including
subsequent amendments and editions,

(g) 40 CFR 27040 through 270.43 (Subpart D), "Changes to Permit", ate incorporated by reference including
subsequent amendments and editions.

(k) 40 CFR 270.50 through 279,51 (Subpart E), "Expiration and Continuation of Permits ", are incosporated by
reference including subsequent amendments and editions,

{1) 40 CFR 270.60 through, 270,68 (Subpart ¥}, "Special Forms of Permits”, are incorporated by reference including
subsequent amendments and editions, except that 40 CFR. 270.67 and 270,68 are not incorporated by refetence,

() 40 CFR 270.70 through 270.73 (Subpart G), "Intetim Siatns”, are incotporated by reference inchuding
subseguent amendments and editions. For the purpose of this incorporation by reference, "January 1, 1986™ shall be
substitoted for "November 8, 1985" contained In 40 CER 270.73(c).

(k) 40 CFR 270.235, (Subpart I}, "Intepration with Maximus Achisvable Control Technology (MACT)-Standards”,
is incorporated by reference ingluding subsequent amendments and editions.

() The following are additional permitting requirements for hazardous waste facilities,

(1) An applicant applying for a permit for a hazardous waste facility shall submit a disclosure
statement to the Depertment as a part of the application for & permit or any time thereafter
specified by the Department. The disclosure statement shafl be supported by an affidavit attesting
to the truth and completeness of the facts asserted in the statement and shall inchude:

{A) A brief description of the fosm of the business (e.g, parinership, sole proprietorship,
corporation, association, or other);
®) The name and address of any hazardous weste facility comstnicted or operated after
October 21, 1976 by the applicant or any parent or subsidiary corporation if the applicant
is a corperation; and
© A list identifying any legal action taken against any facility identified in Part (I)(1)(B) of
this Rule involving:
) any administrative niling or order issued by any state, federal or local amhority
relating to revocation of any environmental or waste management permit or

14
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(3}

license, or fo a violation of any state or federal statuie or local ordinance relating
tn waste management or environmental protection;

(i) any judicial determination of liahility or conviction under sny state or federal
law or local ordinance relating o waste management or environmental
pralection; and

(iif) any pending administrative or judicial proceeding of the type described in this
Part.

{) The identification of each action described in Part (N(1)(C) of this Rule shall include the
name and Jocation of the facility that the action concems, the agency or court that heard
or is hearing the matter, the title, docket or case mumber, and the status of the proceeding,

Tu addition to the information sst forth in Subparagraph (§)(1) of this Rule, the Depariment shail

sequire fiom any applicant such additional information as it desms necessary to satisfy the

reguirements of G.S. 130A-295, Such information may include:

{A) The names, addresses, and titles of all officers, directors, or partpers of the applicant and
of gny parent or subsidiary corporation if the applicant is a corporation;

) The name and address of any company in the field of hazardous waste management in
wiiich the applicant business or any of its officers, directors, or pariners, hold an equity
interest and the name of the officer, director, or partacr holding such interest; and

< A copy of any administrative ruling or order and of any judicial detprmination of Liability
or conviction described in Part (I(1)C) of this Rule, and a description of any pending
administrative or judicial proceeding in that item.

If the Department finds that axy part or parts of the disclosure statement is not necessary {o satisfy

the requirements of G.8. 130A-293, such information shall not be required.

(1) An applicant for a new, or modification to an existing, commercial facility permit, shall provide a description
and justification of the need for the facility.
(n) Requirements for Off-site Recycling Faeilities.

o

)

)
Q]

&)

()

0

The permit requirements of 15A NCAC 134 0109 apply (o owners and operators of off-site
recyuling facilities unless excluded in Subparegraph (2} of Paragraph (n).

Requirements of 15A NCAC 134 .0113(n){(4), (3), (6), (7) and (8) do not apply to owners and
operators of off-site recycling facilities that recyele only precions metals as described in 40 CFR
266,70(z), as incorporated by reference m 15A NCAC 134 .0111(b).

Oftsite facilities that Tecycle precious metals shall follow the tegulations as described in 15A
NCAC 13A .0111(1). )

Notwithstanding amy other staiement of applicability, the following provisions of 40 CER Part
264, as incorporated by reference, shall apply to owners and operators of offsite recycling
Tacilities except those excluded in 15A NCAC 134 0113(m)(2):

(A) Subpart B - General Facility Standards;

B) Subpart C - Preparedness aud Prevention;

{© Subpart D - Contingency Plan end Emergency Procedures;

@) Subpart E - Manifest System, Recordkeeping and Reporting;

E Subpart G - Closure and Post-closure;

® Subpart H - Financial Requirements;

(G) Subpari I - Uss and Management of Contaizers;

(H) Subpart J - Tank Systems;

4] 264,101 - Comrective Action for Solid Waste Management Units;

)] Subpart X - Miscellaneons Units; and

X} Subpart DI - Containment Buildings.

The requitements listed in Subparagraph (m)(4) of this Rule apply to the entire off-slts recycling
facility, including all recycling vmits, staging and process areas, and permanent and temporary
storage areas for wastes.

The following provisions of 15A NCAC 13A .0109 shall apply to owners and operators of off-sife
recycling facilities:

(A) The substifute financial requirements of Rule 4109()(1), (2) and (4); and

B) The additional standards of Rule .0109¢x)(1), (2), (3), (6) and (7).

The owner or operatar of an off-site recycling facility shall keep a written operating record at his

facility.

15
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€3] The following information must be recorded, as it becomes available, and maintained in the
operating recard mntl closure of the facility:
(&) A desctiption and the quaniity of each hazardons waste received, and the method(s) and
date(s) of its treatment, storage, or recycling at the facility;
(B) The locatiop. of all hazardous waste within the facility and the quantity at each location.
This information must include cross-references to specific menifest document numbers i
the waste was scocompenied by 8 manifest; and
H®] Documentation of the fate of all hazardous wastes tsveived from offisite or generated
on-site, This shall inclnde records of the sale, reuss, off-site transfer, or disposal of all
waste materials,
{0} Permit Fees for Commercial Hazardous Waste Facilities.
(1) An applicant for a pemait modification for a commercial hazardous waste facility shall pay =
application fee as follows:
(A) Class 1 penmit modification $100;
®) Class 2 permit modification $1,000; or
(8] Class 3 permit modification $5,000.
Note: Class 1 permit modifications which do not require pricr approval of the Division Director are
excluded from the fee requirement.
(2) The application fee for & new permit, permit renewal, or permit modification must accompuny he
application, and is non-refundable, The application shall be considered incomplete until the foe is
paid, Checks shall be made payable to: Division of Wastz Management.

History Note:  Authority G.8, 1304-294(c); 1304-294.1; 1304-295(a)(1),(3), (c): 150B-21.6;
Eff. November 19, 1980;
Amended Eff. November I, 1989, June I, 1988; February 1, 1988; December 1, 1987:
Transferved and Recodified frow 10 NCAC 10F 0034 April 4, 1990,
Amended Efft dugust I, 1990;
Recodified from 154 NCAC 134 G014 Eff dugust 30, 1990,
Amended Bff. dpril 1, 1993, August 1, 1991 Cetober I, 1990,
Recodified from 154 NCAC 134 .6013 Eff. December 26, 1996,
Amended Eff. Augwse 1, 2008; April 1, 2006, August 1, 2004; April 1, 2601; August 1, 2000,

ISANCAC 13A 0114 REQMNTS/AUTHORIZATION OF STATE HAZARDOUS WASTE PROG -
PART 271
40 CFR 271.17, “Sharing of information”, has been incorporated by reference including subsequent amendments

and editions.

Hisiory Nofe:  Authority G.S. 1304-294(c); 150B-21.6:
Eff January I, 1986;
Amended Eff. June I, 1988; December 1, 1987; August 1, 1987; May 1, 1987;
Transferred and Recodified from 10 NCAC 10F 0041 Eff, April 4, 1990,
Recodified from 154 NCAC 134 .0015 Bff. dugust 30, 1990;
Amended Eff. April 1, 1993, October 1, 1990;
Recodified fiom 154 NCAC 134 .0014 Eff. December 20, 1996,

ISANCAC 13A 0115 ANNUAL REPORTS

History Note:  Awihority G.5. 1304-294(c);
Eff January 1, 1984;
Transferred and Recodified from 10 NCAC 10F 0037 Eff April 4, 1990;
Recodified from 154 NCAC 134 .0004 Eff August 30, 1990,
Repealed Eff May I, 1991;
Recodified from 154 NCAC 134 .0015 Eff December 20, 1996,
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© Y 154 NCAC 13A .0116  SPECIAL PURPOSE COMMERCIAL HAZARDOUS WASTE FACILITY
{2) The Department shall evalnate all commercial hazardous waste facilities to dstermine a score for each facility in

accordance with Paragraph (¢) of this Rule.

{b) A conmercial hazardous waste facility (other than ap jncinerator or 2 land disposal facility) with a volume of
waste of 20,000 tons or less per year of hazardous wasie and having g total score pursvant to Paragraph (c) of this
Rule of erqual to or less than 40 iy designated as a special puzpose commercial hazardous wasie facility. These

facifities shall be classified as follows:

Total Score Category
1-11 1
Greater than 13-18 2
Greater than 18-25 3
Greater than 25-32 4
Greater than 3240 5

(c) A seore for each facility shall be determined by adding the totsl score for Paragraphs (d) through (k) of this Rule

and subiracting the score for Pamgraph () of this Rule.

(d) A score shall be rssigned for size of the facility by adding the applicable score for storage and the epplicable

seore for treatment wsing Table 1,

TABLE i

Size of Facility Constructed Capacity
Storage: Less than 10,000
{gallons) 10,000-100,000

Greater than 100,000
Treatment: Less than 10,000
(gailons 10,000-100,000
per day) Gregter than 100,000

S
1
2
3
3
2

3

(&) A scote shall be assigned for type of treatment perrnitted by adding the score for each type of freatment being

performed by the facility using Table 2.

TABLE 2
Type of Treatment Being Performed
Storage Only
Solvent Recovery
Metal Recovery
Enespy Recovery
Tuel Blending
Agneous Treatment
Stabilization
Incineration
Residusls Management
Other Treatment

[«]
]
=]
[

RGN WD NN N —

(5 A score shall be sssigned for the nature of hazardous waste being treated or stored by adding the score for each
type of waste managed at the facility using Table 3. However, if the facility is permitted for storage only and no
treatment is performed, the score for the nature of hazardous waste shall be reduced by ope-half for each hazardous

waste stream stored only.

TABLE 3
Nature of Hazardous Waste
{(from Annual Report as listed in the Permit)
Corrosive
Ignitable
Reactive
Toxicity Characteristic
Tisted Toxic
Acie
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(2} A scors shall be assigned for volume of hazardous waste by using the applicable score in Table 4,

TABLE4
Volume of Waste (Tons from Anrual Report) Score
Less then 2,000 !
2,000-10,000 2 i
10,000-20,000 3 I

(W) A scorc shall be assigned for oriformity, similarity and Iack of diversity of waste streams by nsing the
applicable score in Table 5.

TABLE 5
Uniformity, Similarity, Lack of Diversity of
Wasle Streamas (Number of EPA Waste Codes)

As Listed in the Permit Scare

Less than § 1 |
5475 2 £
Greater than 75 3

(©) A score shall be assigned for predictability and treatability of site specific waste streams by using the appliceble £
score in Table 6. i

TABLE 6 ;
Predictabilify and Treatability of Waste Streams Score ;
Simple Waste Streams and Treatment 1
Complex Waste Streams and Treatment 2 ]

(Incommpatibles, highly toxic, or mmiticoded waste sireams).
(} A soore shall be assigned for compliance history for the past two years by using the highest applicable score in |
Table 7. ¢

TABLE7 i
Complianes History for Past Two Years Soore
Class Il Violations 1 i
Class I Viclations 2
Penaltieg 3
Infunctions 5

{k) A score shall be assigned for anmual changes, which increase/decrease "sensitive land use® within a % mile
radius of the commercial hazardous waste facility's property boundary by using the applicable score in Table 8.
Each scors shall be added together.

i

e

TABEE 8 f
Changes in "sensitive land use” Score ;
Increases :
Greater than 5 percent— less than 10 percent fuerease in the sumber of residential 1
housing vnifs as cofmpared o the bassline.
Greater than or equal to 10 percent increase in the number of residential housing 2

SR e

s

unifs s compared to the baseline, or 30 percsnt iorease in
the rrmiber of total sensitive land uses over
a period of the previous four vears,

Greater than 50 percent increase in the rumber of non-residential sensitive 1
lnod uses as compared to the baseline.
Decrenses
Greater than 5 percent --less than 10 parcent decrease in the numbet of residential -1 :
housing units as compared to the baseline.
Greater than or equal to 10 percent deorease in the number of residential housing 2

units as compared to the baseline, or 30 percent decrease in
the numeber of tofal sensitive land uses over
a period of the previous four yedrs.

18
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Greater than 50 percent decrease in the number of non-residential sensitive -1

land uses as compared to the bassline,

"Sensitive land use”, as defined fn G.8. 130A-295.01(F), mcludes residential housing, places of assembly,
places of worship, schools, day care providers, and hospitals. Sensitive Iand use does not inclede retail
businesses.

“Baseline”, means:

(I for existing "Special Purposs Commercial Hazardous Waste Facilities" as the January 2008 data
collected from the local government that has planning jurisdiction over the site on which the
facHlity is located; and

2} for new "Special Purpose Commercial Hazardous Waste Facilities” as the data from the loval
government that has planning jurisdiction over the site on which the facility is logated collected in
the year in which the facility permit is first issued.

(§) A score shail be assigned for on-site teclamation by using the applicable score in Table 9.

TABLE 9
Reclamation (Cradit Given) Scors
Pretreatment for Off-site Reclamation 1
On-site Reclammation 2

(m) The information referred to in Paragraphs (c) through (1) of this Rulo shall be determined based on the facility's
pertnit, the previous vear's annnal report, and gompliance history. If no annual report was submitted, quarterly
projections of waste volume shall be submitted to the Department by the facility. Each facility may be re~evaluated
at any time new information is received by the Department concerning the factors in Paragraphs (c) through (1) of

this Rule.
(0} The frequency of inspections at special purpose commercial hazardous weste facilities shall be determined by

the facility's classification as follows:

Category Minimurm Inspections
i 2 per month

2 4 per month

3 6 per month

4 8 per month

5 10 per manth

History Nole:  Authority G.5. 1304-205.02());
Femporary Adoption Eff. February 15, 1991 for a period of 180 days to expire on
August 14, 1991;
ARRC Objection Lodged February 25, 1991;
ABRC Objection Removed March 21, 1991;
Eff August 1, 1991,
Amended Eff. dpril 1, 1994;
Recodified from 134 NCAC 134 .0016 Bff. December 20, 1996;
Amended Bff. Janvary 1, 2811,

15A NCAC 134 0117 FEE SCHEDULES
() A commercial hazardous waste storage, treatrnent, or disposal facility other than a.special purpose facility ghall
pay monthly, in addition to the fees applicable to all hazardous waste storage, treatment, or disposal facilitics as
required by G.8. 130A-294.1, a charge of forty-one dollars ($41.00) per hour of cperation. The fee shall e paid for
mmy time when hazardous waste is managed or during periods of maintenarce, repair, testing, or calibration. Each
facility shall subsmit an operaiional schedule to the Department on & quarterly basis.
(b) A speciel purpose commercial hazardous waste facility shall pay monthly, in addition fo the fees applicable to
all hazardous waste treatment, storage or disposal facilities as required by G.S. 130A-294.1, a chargg per tom of
hazardous waste received during the previons month and an additional charge based on the frequency of inspections
as noted in the following schedules:
(1) Bffective April 1, 2011 to December 31, 2011, throe dollars and fifty cents ($3.50) per ton of
hazardons waste received and:
Category Fec
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1 $1,110.00
2 $2,220.00
3 $3,330.00
4 $4,440.00
5 $5,550.00

2 Effective January 1, 2012 to Decemiber 31, 2012, four dolfars (§4.00) per ton of harzardous waste
received and:

Category Fee
1 $1,221.00
2 $2,442.00
3 $3.663.00
4 $4,884,00
5 $6,105.00
{3 Effective Jannary 1, 2013, four dollars and fifiy cents ($4.50) per ton of hazerdous waste received
and:
Category Fee
1 $1,332.00
2 $2,664.00
3 $3,996.00
4 $5,328,00
5 $6,660.00

History Note:  duthority Q.5 1304-295.03(h);
Temporary Adoption Eff. February 15, 1991 far o period of 180 days to expire on August 14,
1991,
ARRC Objection Lodged February 25, 19917
ARRC Objection Removed March 21, 1991,
Eff August I, 1991
Recodified from 154 NCAC 134 0017 Bff. December 20, 1996,
Amended Bff. dpril 1, 2011.

ISANCAC 13A,0118 STANDARDS FOR THE MANAGEMENT OF USED OIL

() 40 CFR 279.1 (Subpart A), "Definitions", is incorporated by reference including subsequent amendments and
editions, except that the Deffuition for "Used Oil" is defined by G.8. 130A-250(b) and is not incorporated by
reference,

{b) 40 CFR 279,10 through 279.12 (Subpart B), "Applicability”, are incorporated by reference including suhsequent
amendments and editions.

(c) 40 CFR 279.20 through 279.24 (Subpart C), "Standards for Used Oil Generators", ate incorporated by reference
including subsequent amendments and editions.

(d) 40 CFR 279.30 through 27932 (Subpart D}, "Standards for Used Oil Collection Centers and Aggrepation
Pofnts", are incorporated by teference including subseqrient amendments and editions,

(¢) 40 CFR 27940 through 279.47 (Subpatt B), "Standards for Used Oil Transperter and Transfer Facilities”, are
incorporated by reference including subsequent amendments and editions.

(£ 40 CFR 279.50 through 279.59 (Subpart F), "Stendards for Used Oil Processors and Re-Refiners", are
incorporated by referance including subsequent amendments and editions,

(z) 40 CER 279.60 through 272.67 (Subpast G), "Standards for Used Oil Burners Who Bum Qff-Specification Used
Oil for Bnergy Recovery', are incorporated by reference including subsequent amendments and editions.

(b} 40 CFR 27970 through 279.75 (Subpart H), "Standards for Used Gl Fuel Marketers", are incorporated by
reference including subsequent amendments and editions.

(@) 40 CFR 279.80 through 279.81 (Subpart I), *Standards for Use as a Dust Suppressant and Disposal of Used Q"
are incorporated by reference inclnding subsequent amendments and editions, {Note: 40 CFR 279.82, which
addresses used oil as a dust suppressant, is specifically not Incorporated by reference. See also G.S. 130A-309.15
for prohibited acts regarding used oil}.

() Additional State Requirements:

20
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By Tuly 1 of each year the following persons shall notify the Department by submitting an anmoal
report listing the type and quaatity of used oil transported, collected, and recycled during the
preceding calendar year, on Department forms: '
A) Persons transpotting more than 500 gallons of used oil per week over public highways;
B) Caollection facilitiss that annually repeive mote than 6,000 gallons of used oil excluding
the volume of used oil collected from individuals that change their own personal motor
oil;
{©) Facilities that annually recycle more than 10,000 gaflons of used oil; and
13)] Public used oil collection centers.
(2} The following persons are not required to cormply with 15A NCAC 13A .0118()(1)
(A An electric utility that generates used oil which is reclaimed, recycled, or re-refined
on-site for wse in its operations; and .
) An on-site bumer that burns its own on-specification used oil provided that the facility Is
in compliance with any Ait Quality permit requirements established by the Deparfment,
3) An annual fee of twenty five dollars ($25.00) shall be paid by all persons identified in 15A NCAC
13A 0118GX1)(A) through .0118(G)(1)C) by Fuly 1 of each year.

History Note:  Authority G.S. 1304-284¢b).1c); 150B-21.6;
Eff. October 1, 1993, :
Recodified from 154 NCAC 134 0018 Efft December 20, 1996;
Amended Bff. August 1, 2000.

15ANCAC 134 0119 STANDARDS FOR UNIVERSAL WASTE MANAGEMENT - PART 273
(z) 40 CFR 273.1 through 273.9 (Subpari A), "General' are incorporated by reference including subsequent
amendments and editions.
(b) 40 CFR 273.10 through 27320 (Subpart B), "Standards for Stoall Quantity Handlers of Universal Waste" arc
incotporated by reference meluding subsequent amendments and editions.
(c) 40 CFR 273.30 through 273.40 (Subpart C), "Standards for Large Quantity Handlets of Universal Wasie" aro
incorporated by reference including subsequent amendments and editions.
() 40 CFR 273.50 throngh 273.56 (Subpart D), "Standards for Universal Waste Transporters' are incorparated by
reference including subsequent amendments and editions.
{e) 40 CFR 273.40 through 273.62 (Subpazt E), "Standards for Destination Facilities" ate incorporated by reference
including subsequent amendmonts and editions.
(fy 40 CFR 273.70 (Subpart F), "Import Requirements” is insorporated by reforence including subsequent
amendments and editions, '
{(2) 40 CFR 273.80 through 273.81 {Subpart G}, "Petitions to inclnde Other Wastes Under 40 CFR Part 273" are
incoeporated by reference including subsequent amendments and editions, except that 40 CFR. 273.80(a) and (b), are
not incorporated by reference.

(1) The following shall be substituted for the provisions of 40 CFR 273.80(a) which were not

Incorporated by reference:

Any person secking to add 2 hazardous weste or a category of bazardons waste to this Part may

petition for a regulatory amendment under this Subpart and 15A NCAC 24B 0001 and 40 CFR

260.23.

V2] The following shall be substituted for the provisions of 40 CFR 273.80(b) which were not
incotporated by reference:

To be successful, the petitionsr must demonstrate to the satisfaction of the Admindstrator that

regulation under the universal waste regulatious of 40 CFR Part 273 is:

(A) appropdate for the waste ot category of waste; will improve management, practices for
the waste or category of waste; and will improve implementation of the hazardous waste
program; -

15)] the petition must include the information required by 15A NCAC 248 .0001; and

{C) the petition shail also address as mauy of the factors listed in 40 CFR 27281 &g are
appropriate for the waste or waste category addressed in the petition,

History Note:  Authority G.5. 1304-294(c); 1508-21.65;
Eff. Jenuary 1, 1996;
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Recadified from 154 NCAC 134 .0019 Eff December 20, 1996;
Amended BIf. April 1, 2001; August 1, 1998.
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Attachment 3

Graphic, Alternate Mechanisms (Oct. 2009 to Dec. 2016)

Summarizing Documents Available from the Section’s Public Files (Laserfiche System)
(attached to Open Request No. NCORR-2017-01-02 (Jan. 31, 2017))



Administrative Orders in lieu of Post-Closure Permit
(Alternate Mechanisms) and Other Records
from NCDEQ Public File (Laserfiche)

10/7/09

Alt Mech
Lenoir Mirror Co.
NCD 003 156 213 t
130A-290(a)(21)

& Most Recent Part A
Signed by Liz Cannon;
Caver letter by Bud McCarty
cc’ed to EPA Reg. 4

N
1

v

9/11/11

Alt Mech
Dow Corning
CD 003 221 546
30A-290(a}{21)

& Most Recent Part A
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPAReg. 4

12/8/11
Alt Mech
Schlage Lock
{C.R. Exchange)
NCD 065 300 519
130A-290(a)(21)

& Most Recent Part A
Signed by Liz Cannon;
Cover letter by Bud McCarty
cc’ed to EPA Reg. 4

9/28/12
Alt Mech
BE Aerospace
NCD 060 302 577
130A-290(a}(21)

& Most Recent Part A
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4

11/19/10
Alt Mech
Charlotte Police & Fire
NCD 991 278 623
130A-290(a)(21)
& Most Recent Part A
Signed by Liz Cannon;
Cover letter by Bud McCa
cc’ed to EPA Reg. 4

& B. McCarty

rty

130A-290(a)(21)
SW Section

1 & B. McCarty
6/12/12
Alt Mech
9/27/11 Daimler Trucks
Permit No. 28-05T NCD 018 652 339

40 CFR 260.10
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4,

B. McCarty, M. Siedlecki
H. Grubbs (Womble)

6/10/13
Alt Mech
Johnston Co. Schools
NCD 981 476 955
130A-290{a)(21)

& Most Recent Part A
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4

& B. McCarty 9/9/13

Alt Mech
Ashland Greensboro
NCD 024 599 011
130A-290(a)}{21)
Signed by Dexter Matthews
(Director, Div. Waste Mgmt);
Cover letter by Bud McCarty
cc’ed to EPA Reg. 4

6/2/14
Alt Mech
YRC Inc.

NCD 046 362 117
130A-290(a){21)
Signed by Julie Woosley;
Cover letter by Julie Woosley
cc’ed to EPA Reg. 4,

B. McCarty & M. Siedlecki

8/26/14
Alt Mech
Transco
NCD 981 863 012
130A-290({a)({21)
Signed by Julie Woosley;

Cover letter by Julie Woosley

cc’ed to EPA Reg. 4,
B. McCarty & M. Siedlecki

1/1/2009

Alt Mech
Ashland Raleigh
NCD 088 560 032
130A-290{a){21)
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4,
B. McCarty & M Siedlecki
5/17/11

¥ - See Open Records Request No. NCORR-2016-11-05 {Nov. 19, 2016) (addressing the fact that, in 1989, the NC General Assembly amended G.S. 130A-290 to add the definition of “operator” in 130A-290(a)(21) that has remained in place and unmodified for approximately 27 years).

Alt Mech
Haynes Wire Co.
NCD 986 150 751
130A-290(a)(21)
Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4
& B. McCarty
10/11/11

Alt Mech
Pitt Co. School Bd.
NCD 986 187 458
130A-290(a)(21)

| Ill\|

Alt Mech
Int’l Paper
NCD 003 156 460
130A-290{a){21)

Alt Mech
Univar USA Inc.
NCD 003 466 919
130A-290(a)(21)

el

Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4,

Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4,

Signed by Liz Cannon;
Cover letter by Liz Cannon
cc’ed to EPA Reg. 4

12/31/2016

Alt Mech (Draft)
Schlage Lock
(Belmont Commerce Park)
NCD 065 300 519
130A-290(a){21)

& Most Recent Part A
Email by R, McDaniel

Alt Mech (Draft)
Schlage Lock
(Aspen Investments)
NCD 065 300 51%

40 CFR 260.10 and 270.2
& Most Recent Part A
Cover letter by J. Waosley

B. McCarty & M. Siedlecki
3/26/12

Alt Mech
NACCO
NCD 089 158 323
130A-290(a){21)
& Most Recent
RCRA Site ID Form
Signed by Liz Cannon;
Cover letter by Bud McCarty
cc’'ed to EPA Reg. 4
3/30/12

B. McCarty & M. Siedlecki & B. McCarty cc’ed to J. Woosley (by B. McCarty) Cover letter by Bud McCarty
4/13/12 8/22/12 & B. McCarty cc’ed to B. McCarty Not cc’ed to EPA
Alt Mech Alt Mech 8/29/14 9/16/16 12/1/16
AAF-McQua Petty Machine Co.
3 0 5 3 e e
130A-290(a)(21) 130A-290{a){21)
Ty Signed by Liz'C'aﬂnnon, Signed by Liz Cannon;

Cover letter by Liz Cannon
cc’ed to EPA Reg. 4,
B. McCarty & M. Siedlecki
7/3/13

Cover letter by Liz Cannon
cc’ed to EPA Reg. 4
& B. McCarty
8/14/12

But see Draft Revised Alt Mech
{“Modified: March 2017”)
posted for public comment

(Jan 6,2017 to Feb. 20, 2017);
40 CFR 260.10 and 270.2.

—

*

Alt Mech
Schlage Lock
(Schlage and Aspen)
NCD 065 300 519
40 CFR 260.10 and 270.2

& Most Recent Part A
Signed by Julie Woosley;

8/16/13 — Old Asheville Dyeing & Finishing Facility, NCD 070 619 663
(HW_F)NCD070619663_08-16-2013_P_APC)
United States v. Bestfoods, 524 U.S. 51, 66-67 (1998); 40 CFR 260,10

Signed by Liz Cannon
cc’ed to B. McCarty, M. Siedlecki, et al. {not cc’ed to EPA)

*- Stipulation of Fact No. I1.B.8 of the Draft Revised Alt Mech states: “Daikin Applied Americas Inc. is listed as the legal operator on the April 1, 2016, RCRA Subtitle C Site Identification Form” (i.e., the most recent RCRA Site ID Form, which is described as “2015 BI-REPORT” in the Laserfiche system ). Note: the

referenced EPA Series 8700 form states that Daikin Applied Americas, Inc. became operator on “08/09/1988.” This conflicts with Series 8700 forms for the facility dated 8/28/12, 8/7/91, and 1/5/89 (which identifies Heatcraft Inc. as the sole owner and operator of the facility)
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Request Details Tracking Number : £PA-HQ-2017-001749
Submitted Evaluation Assighment
Processing
— Contact Information
Closed
Full Name : Ro r?gs Mailing Location : United
Huerter States/U.S. Territories
Organization : Veolia Address Line 1: 4760
North World
America Houston Parkway
Email Address : Address Line 2 : Suite
rodney.huerter@veolia.com 100
Phone Number : City : Houston
Fax Number : State/Province : Texas
Zip Code/Postal Code : 77032
— Request Information
Agency : Office of Request Phase : Closed
Resource Conservation and Recovery Request Track :
Will Pay Up To: $25.00 Complex
Date Submitted : Final Disposition :
12/02/2016 No records
Closed Date :
01/25/2017
Description : 1904/2000

Deﬂnltlons in 40 CFR 260.10 apply to ‘ parts 260 through 273,” and include separate
deﬂmt:ons for “owner” and “operator.” Part 270.2, which applies only to “parts 270, 271
and 124,” has a definition for “owner or operator,” which means “the owner or operator
of any facility or activity subject to regulation under RCRA.” Section 260.10 does not have
a definition for “owner or operator.” The preamble for the original Consolidated Permit
Regulations states, in part: “Frequently terms are defined in reference to other terms

r | - 1
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Request a Fee Waiver Request Expedited Handling

Made Request ? No Made Request ? No

— Supporting Files

Attached Files :
Attached File Type Size (MB)

EPA Background Doc, 40 CFR Part 260 (4.29.80) -

excerpted. pdf PDF 0.58

Excerpted RCRA Part A Permit Apps. (1980, 1999,

2005, 2015).pdf PDF 1.30

— Payments

No payments to display.

— Invoice

Total Amount Billed : $S0.00
Date Sent :
No invoice has been added.

~ Correspondence with Requester

Subject From Date Detail

Final Disposition, Request EPA-HQ-2017-
001749

Valerie Ward 2017-01-25

EPA-HQ-2017-001749 has been processed with the following final disposition: No
records.

Letter for Mr. Huerter Valerie Ward 2017-01-24
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Subject From Date Detail

01/24/2017 03:24 PM
FOIA Request: EPA-HQ-2017-001749

Mr. Rodney Huerter
4760 World Houston Parkway
Houston, Texas 77032

Re: FOIA EPA-HQ-2017-001749

Dear Mr. Huerter:

Thank you for your FOIA request dated December 2, 2016, requesting copies of EPA
guidance or policy documents that indicate that “owner or operator” under 40 CFR
270.2 means something other than an “owner” or “operator” as those terms are
defined in §260.10.

We have no documents responsive to this request.

This letter concludes our response to your request. You may appeal this response by
email at hq.foia@epa.gov, or by mail to the National Freedom of Information Office,
U.S. EPA, 1200 Pennsylvania Avenue, N.W. (2822T), Washington, DC 20460 (U.S. Postal
Service Only). Only items mailed through the United States Postal Service may be
delivered to 1200 Pennsylvania Avenue, N.W. If you are submitting your appeal via
hand delivery, courier service, or overnight delivery, you must address your
correspondence to 1301 Constitution Avenue, N.W., Room 6416J, Washington, DC
20001. Your appeal must be made in writing, and it must be received no later than 90
calendar days from the date of this letter. The Agency will not consider appeals
received after the 90 calendar day limit. Appeals received after 5:00 pm EST will be
considered received the next business day. The appeal letter should include the FOIA
tracking number listed above. For quickest possible handling, the subject line of your
email, the appeal letter, and its envelope, if applicable, should be marked “Freedom of
Information Act Appeal.” Additionally, you may seek assistance from EPA’s FOIA Public
Liaison at hq.foia@epa.gov or (202)566-1667, or from the Office of Government
Information Services (OGIS). You may contact OGIS in any of the following ways: by
mail, Office of Government Information Services, National Archives and Records
Administration, Room 2510, 8610 Adelphi Road, College Park, MD 20740-6001; e-mail,
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Subject From Date Detail

ogis@nara.gov; telephone, 301-837-1996 or 1-877-684-6448; and facsimile, 301-837-
0348

Jeffrey Gaines

Environmental Scientist

FOIA Request EPA-HQ-2017-001749

Submitted 2016-12-02

This message is to confirm your request submission to the FOIAonline application:
View Request. Request information is as follows:

o Tracking Number: EPA-HQ-2017-001749

e Requester Name: Rodney Huerter

Date Submitted: 12/02/2016

Request Status: Submitted

Description: Definitions in 40 CFR 260.10 apply to “parts 260 through 273,” and
include separate definitions for “owner” and “operator.” Part 270.2, which
applies only to “parts 270, 271 and 124,” has a definition for “owner or
operator,” which means “the owner or operator of any facility or activity subject
to regulation under RCRA.” Section 260.10 does not have a definition for “owner
or operator.” The preamble for the original Consolidated Permit Regulations
states, in part: “Frequently terms are defined in reference to other terms which
are also defined.” 45 FR 33290, 33294. The same preamble also states: “The
requirements of a RCRA permit bind both the ‘owner’ and the ‘operator’ of the
permitted facility . . . . The reasons for this approach are explained in the
preamble to the regulations implementing section 3004 of RCRA. Id. at 33295.
The referenced preamble related to section 3004 states, in relevant part: “EPA
has also changed its usage of the [originally proposed] term ‘owner/operator’ to
‘owner or operator’ to indicate when EPA will be satisfied by compliance by
either party.” 45 FR 33154, 33,170 (May 19, 1980). (See also the EPA Office of
Solid Waste’s April 29, 1980 Background Document (40 CFR Part 260), attached).
That, and the EPA’s current and historical use of the part 260.10 definitions of
owner and operator in its RCRA Part A Permit Application instructions (excerpted
copies of the 1980, 1999, 2005 and 2015 revisions are included with this
request), logically appears to indicate that the definition of “owner or operator”
in section 270.2 merely means an “owner” or “operator,” as those terms are

©

[
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Subject From Date Detail

defined in section 260.10. | request copies of any EPA guidance or policy
documents, if any such records exist, that would indicate that “owner or
operator” under section 270.2 means something other than an “owner” or
“operator,” as those terms are defined in section 260.10.

Released Records

No records have been released.
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FOIA Request No. EPA-HQ-2017-002077

and EPA Response
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SOLID WASTE AND
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NOW THE
OFFICE OF LAND AND
EMERGENCY MANAGEMENT

Mr. Rodney Huerter

Veolia North America

4760 World Houston Parkway
Houston, TX 77032

RE: Freedom of Information Request EPA-HQ-2017-002077

Thank you for your FOIA request of December 14, 2016, requesting copies of EPA guidance or policy
that displaces RPPC document No. 9521.1984(03) regarding permit application withdrawal. The Office
of Resource Conservation and Recovery has no documents responsive to this request.

This letter concludes our response to your request. You may appeal this response by email at
hq.foia@epa.gov, or by mail to the National Freedom of Information Office, U.S. EPA, 1200
Pennsylvania Avenue, N.W. (2822T), Washington, DC 20460 (U.S. Postal Service Only). Only items
mailed through the United States Postal Service may be delivered to 1200 Pennsylvania Avenue, N.W.
If you are submitting your appeal via hand delivery, courier service, or overnight delivery, you must
address your correspondence to 1301 Constitution Avenue, N.W., Room 6416J, Washington, DC 20001.
Your appeal must be made in writing, and it must be received no later than 90 calendar days from the
date of this letter. The Agency will not consider appeals received after the 90 calendar day limit.
Appeals received after 5:00 pm EST will be considered received the next business day. The appeal letter
should include the FOIA tracking number listed above. For quickest possible handling, the subject line
of your email, the appeal letter, and its envelope, if applicable, should be marked “Freedom of
Information Act Appeal.” Additionally, you may seek assistance from EPA’s FOIA Public Liaison at
hg.foia@epa.gov or (202)566-1667, or from the Office of Government Information Services (OGIS).
You may contact OGIS in any of the following ways: by mail, Office of Government Information
Services, National Archives and Records Administration, Room 2510, 8610 Adelphi Road, College
Park, MD 20740-6001; e-mail, ogis@nara.gov; telephone, 301-837-1996 or 1-877-684-6448; and
facsimile, 301-837-0348.

& nes, Environmental Scientist
Permits Branch (5303P)
Program Implementation and Information Division

Intemet Address (URL} ® hilpfiwww.epa.gov
Recycled/Recyclable @ Printed vath Vegetable Oil Based Inks on 160% Postconsumer, Process Chlerine Free Recycled Paper
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Request Details Tracking Number : EPA-HQ-2017-002077

Submitted Evaluation Assignment
Processing

— Contact Information

Full Name : Ro%lr?ésd Mailing Location : United
Huerter States/U.S. Territories
Organization : Veolia Address Line 1: 4760
North World
America Houston Parkway
Email Address : Address Line 2 : Suite
rodney.huerter@veolia.com 100
Phone Number : City : Houston
Fax Number : State/Province : Texas

Zip Code/Postal Code : 77032

— Request Information

Agency : Office of Request Phase : Closed

Resource Conservation and Recovery Request Track : Simple
Will Pay Up To : $25.00 Final Disposition :
Date Submitted : No records
12/14/2016
Closed Date :
02/09/2017
Description : 1306/2000

RCRA Permit Policy Compendium No. 9521. 1984(03) (July 9 1984), which is included in
EPA/530 SW-91-0621, RCRA Permit Policy Compendium, Vol. 9 (Aug. 1991) states:

&quot For [Strategic Planning and Management System] purposes, a permit application is
considered withdrawn when EPA, or an authorized state, approves the closure plan for
the facility following an inspection, a public notice of the plan, and response to
comments Termmatlon of lnterlm status through permlt denial is not a prerequisite for

r 1 ™ - 1
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Request a Fee Waiver Request Expedited Handling

Made Request ? No Made Request ? No

— Supporting Files

Attached Files :
Attached File Type Size (MB)

9521.1984(03), from RCRA Permit Policy

Compend., EPA 530-SW-91-0621, Vol. 9 (Aug. PDF 0.14
1991).pdf
— Payments
Date Amount
02/09/2017 $14.00
Total Invoice Amount $14.00
Total Amount Paid S14.00
Total Amount Owed S0.00
— Invoice

Total Amount Billed : $14.00
Date Sent : 02/09/2017

Title Invoice Date Amount

EPA-HQ-2017-002077 Invoice 20170206.pdf 02/06/2017 $14.00

— Correspondence with Requester

Subject From Date Detail

Final Disposition, Request EPA-HQ-2017-

002077 Valerie Ward 2017-02-09
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Subject From Date Detail

EPA-HQ-2017-002077 has been processed with the following final disposition: No
records.

EPA-HQ-2017-002077 Invoice 20170206.pdf , PDF, 0.01 MB

Huerter Letter Valerie Ward 2017-02-06

02/06/2017 12:01 PM
FOIA Request: EPA-HQ-2017-002077

Huerter-002077LT.pdf , PDF, 0.27 MB

FOIA Request EPA-HQ-2017-002077

Submitted 2016-12-14

This message is to confirm your request submission to the FOlAonline application:
View Request. Request information is as follows:

e Tracking Number: EPA-HQ-2017-002077

e Requester Name: Rodney Huerter

e Date Submitted: 12/14/2016

Request Status: Submitted

Description: RCRA Permit Policy Compendium No. 9521.1984(03) (July 9, 1984),
which is included in EPA/530-SW-91-0621, RCRA Permit Policy Compendium, Vol.
9 (Aug. 1991) states: "For [Strategic Planning and Management System]
purposes, a permit application is considered withdrawn when EPA, or an
authorized state, approves the closure plan for the facility following an
inspection, a public notice of the plan, and response to comments. Termination
of interim status through permit denial is not a prerequisite for counting a
withdrawal as a final determination, nor does it matter whether the Part B
request precipitated the closure or whether the facility voluntarily chose to close
in the absence of a Part B request.”" (copy of RPPC No. 9521.1984(03), excerpted
from EPA/530-SW-91-0621, Vol 9, is uploaded with this request). | request copies
of any EPA policy or guidance document issued after August 1991, if any such
guidance exists, which displaces RPPC No. 9521.1984(03) (i.e., indicates that a
RCRA a permit application is NOT considered withdrawn when EPA, or an
authorized state, approves a closure plan for a RCRA the facility following an
inspection, a public notice of the plan, and response to comments). If such a
policy or guidance document does not exist, | request confirmation of that fact.

o
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Subject

From

Date

Page 4 of 4

Detail

B Released Records

No records have been released.






